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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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MAGDA BAKER,
EMPLOYEE                               CLAIMANT

JK MOVING & STORAGE,
EMPLOYER                               RESPONDENT

SPARTA INSURANCE COMPANY,
INSURANCE CARRIER                      RESPONDENT

OPINION FILED JUNE 19, 2013

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE MICHAEL ELLIG,
Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE WILLIAM FRYE,
Attorney at Law, North Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed January 3, 2013.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The claimant, in this case, was not engaged in
employment services at the time of her fall.

2. Having found that the claimant was not engaged
in employment services, the claimant did not
sustain a compensable injury on April 16,
2012.
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3. Having found that the claimant did not sustain
a compensable injury, she is not entitled to
medical services.

4. The claimant’s attorney is not entitled to an
attorney’s fee based on the above findings.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

The claimant alleges that she sustained compensable

injuries that are governed by the Arkansas Workers’

Compensation Act, A.C.A. § 11-9-101 et seq.  The

claimant’s alleged injuries are, indeed, injuries that

are covered by the Act; however, the claimant has failed

to establish the elements necessary to prove these

compensable injuries by a preponderance of the evidence.

Therefore we affirm and adopt the January 3, 2013

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 
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IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

I find that the claimant was engaged in employment

services at the time of her injury, and that she proved

that she sustained a compensable injury for which she

was entitled to medical benefits.

The claimant has otherwise established the elements of

compensability.  There is no question that the claimant

fell on April 16, 2012 in the lobby of the building in

which the respondent-employer’s office is located.  As

the respondents’ attorney noted, there is no question

that there are objective findings of injury, including

neck spasms, swelling, and contusions to her knees.  The

medical records show that the claimant required

treatment in the form of evaluation, examination, and

physical therapy for the injuries to her knees, neck,
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shoulder, nose and head, which have limited her mobility

and ability to work.  The only issue in this claim is

whether the claimant was performing employment services

at the time of the injury.

          The claimant testified that the respondent-

employer handles the relocation of Wal-Mart employees,

including the sale of a current home, purchase of a new

home, finding a rental, and the process of moving.  Her

job was to assign agents to an employee’s move and to

handle the closing.  She was a licensed realtor.  She

advised agents in the company.  The operation was

“24/7.”  She was a salaried employee.  Her office hours

were six in the morning until three-thirty in the

afternoon.  She worked on the second floor of a building

owned by Wal-Mart.  In the lobby where and when she

fell, there was a guard working at a desk.  There were

places to sit where she could use her computer in the

lobby.  She had to swipe an access card to get into the

lobby.  Most of her work was done by phone and by

computer.  She used a laptop to do her computer work. 

She had it with her all the time.  Her work station was

anywhere she was with her laptop computer.  She did not

leave it at the office.  She had to deal with work tasks

outside of her business hours.  This did not happen
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every day, but it did happen, and she never knew when an

issue was going to arise.  Before her injury, if she was

sick or had another issue, she was allowed to work from

home.  The busy season for her was March through August. 

With her laptop, she could do all of her work tasks. 

The claimant had a computer at home, and from it she

could access some, but not all, of the information she

needed to do her job.  She was allowed to work from

home.  She worked on weekends, handling e-mails. 

Because of her husband’s Parkinson’s disease, the

claimant had to be home by 4:00 p.m. every day. 

Therefore, whatever she did not finish at work, she

completed at home.  Sometimes, work issues arose on the

weekends or at night that she was expected to address. 

If something needed to be done, she would be able to do

it.  Before her injury, if she was sick or had another

issue, she was allowed to work from home.

          The weekend before her injury of April 16,

2012, the claimant had worked at home.  On the morning

of April 16, she went to work.  She arrived early and

walked into the lobby of the building.  She had her

laptop to her left and her purse to her right.  She

tripped on some cords on the floor.  She was not able to

break her fall, because her hands were full.  The laptop
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and the information on it were very important to her. 

Holding the laptop affected the way she fell.

          She was treated by paramedics, then an urgent

care clinic later that day, and the next day, she was

sent to the hospital for pain and nausea.  She was

followed by Dr. Moffitt for a head injury, cervical

strain, bilateral shoulder strains and bilateral knee

contusions.  She had issues with pain, swellings, knots,

and mobility at the time of the hearing. 

          After her injury, she continued to work from

home.  Her employer did not have a problem with her

working from home.  Her employer took care of her,

taking her to the urgent care clinic and sending her to

the hospital.  “Right away, they said Workmen’s Comp,

Workmen’s Comp, Workmen’s Comp, so I was very, very

surprised when all of a sudden it wasn’t.”

          The term “employment services” is not defined

in the Arkansas Workers' Compensation Act, but the

Supreme Court has stated that “an employee performs

employment services when doing something that is

generally required by the employer.”  CV'S Family Foods

v. Caverly, 2009 Ark. App. 114, 2 (2009)(citing Wallace

v. West Fraser South, Inc., 365 Ark. 68, 225 S.W.3d 361

(2006)); Texarkana v. Conner, 373 Ark. 372, 376 (2008). 
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The test for “employment services” is “the same as that

used to determine whether an employee was acting within

the course of employment, i.e., whether the injury

occurred within the time and space boundaries of the

employment, when the employee was carrying out the

employer's purpose or advancing the employer's interest

directly or indirectly.”  Id.  The Supreme Court in

Texarkana v. Conner, supra, stated that the “critical

inquiry is whether the interests of the employer were

being directly or indirectly advanced by the employee at

the time of the injury,” and that the issue depends on

the particular facts and circumstances of each case. 

The Court of Appeals has also explained that “[w]hatever

‘employment services’ means must be determined within

the context of individual cases, employments, and

working relationships, not generalizations made devoid

of practical working conditions.”  Honeysuckle v. Stout,

2009 Ark. App. 696 (2009).  In Texarkana v. Conner, the

Arkansas Supreme Court found that the fact that “an

injury occurs outside the time and space boundaries of

the employment” does not automatically bar a finding

that an employee was engaged in employment services at

the time of an injury.
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An employee is performing “employment services” when he

is doing something that is generally required by his

employer.  Wallace v. West Fraser South, Inc., 365 Ark.

68, 225 S.W.3d 361 (2006). 

          In Coffey v. Sanyo Mfg. Corp., 85 Ark. App.

342, 154 S.W.3d 274 (2004), the claimant was injured

after completing the employer’s elaborate security

process but before she clocked in.  The Court of Appeals

determined that she was advancing the employer’s

interest in security and was, therefore, performing

employment services.

          In Shults v. Pulaski County Special School

District, 63 Ark. App. 171, 976 S.W.2d 399 (1998), a

school custodian who had just arrived at work and had

not clocked in, fell while entering the school building

to disarm the alarm.  This Court found the injury

compensable because the claimant was on his way to check

the alarm system, a duty that advanced his employer's

interest.

          In Parker v. Comcast Cable Corp., 100 Ark.

App. 400, 269 S.W.3d 391 (2007), the claimant was not

performing employment services when she was injured. 

The accident occurred as she exited an elevator taking

her to the floor on which her office was located, just
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before 7:00 a.m., as the claimant was preparing to work

an overtime shift from 7:00 a.m. to 12:00 p.m.  She had

to use a key card to gain entry to the building in which

she worked, which housed her employer’s office and the

offices of other tenants.

          In Crossett School District v. Fulton, 65 Ark.

App. 63 (1999), the claimant was performing employment

services when she left her work to retrieve her

eyeglasses from her car in order to be able to perform

an assignment.

          In Campbell v. Randal Tyler Ford Mercury, 70

Ark. App. 35, 13 S.W.3d 916 (2000), the claimant was

killed in a car accident on his way from his home to his

office.  He had taken some papers home to work on over

the weekend, and he had carried them with him in his

company car.  The claimant was not performing employment

services, because he was not doing something required by

his employer.  The nature of his job description did not

require him to carry contracts back and forth in his

vehicle.  He was injured while driving his company car

on the way to work.  He had not been asked to work on

the papers over the weekend or to transport them to

work, nor was it part of his job.
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          To the contrary, the current claimant was

carrying a laptop which she was expected to have outside

her regular office hours, so that she could address work

issues at any time, and in fact, that weekend, she had

used it to work outside regular hours.  The nature of

her job required her to have access to the laptop

computer at all times and required her to transport it

to and from her office.  She was performing an

employment service by transporting it.  Carrying the

laptop was fundamental to her work, as opposed to the

coincidental transport of papers in Campbell, supra.  It

is clear, by the language and reasoning of Campbell,

that the Court contemplated that the current situation

satisfies the employment services requirement.

          The claimant was performing a task which

benefitted the employer, similarly to Coffey, Shults and

Crossett, suprae.  The case is not similar to Parker,

supra, because the claimant was doing more than just

showing up for work.  She was performing a duty of which

the employer was aware, carrying the laptop with her,

which benefitted the employer by first allowing her to

work on it at the office and at home, on demand, at any

time.  The holding of Campbell, supra, makes clear that

this situation is employment services.  The situation is
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the opposite of Campbell, because the claimant’s work

required her to carry the laptop.

          I find that the claimant has proven that she

sustained a compensable injury and that she is entitled

to medical benefits.

          For the foregoing reasons, I must respectfully

dissent from the majority opinion.

______________________________
PHILIP A. HOOD, Commissioner


