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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed July 25, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’
Compensation Commission has
jurisdiction over this claim.

2) The stipulations agreed to by the parties
and recited herein are reasonable and are
hereby accepted as fact.

3) The claimant has failed to prove by a
preponderance of the evidence that he
sustained a compensable back injury on or
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about August 10, 2012.

4) Since the claimant has failed to meet his
burden of proof with regard to
compensability, the other issues outlined
herein are rendered moot.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the record, I must

respectfully dissent from the majority opinion.  The

claimant sought benefits for an injury to his back on

August 10, 2012. 

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

A SPECIFIC INCIDENT
IDENTIFIABLE BY TIME AND PLACE OF OCCURRENCE 



Ayers - G209452 4

ARISING OUT OF AND IN THE COURSE OF EMPLOYMENT

On August 10, 2012, the claimant was carrying

a piece of pipe across a street.  He stepped over a

ditch and, at that time, he noticed the pipe needed to

be turned so that the correct end was forward.  As he

turned the pipe, his back “snapped.”  He worked the rest

of the day and reported the injury to his supervisor,

who was unable to testify due to his subsequent death. 

He also told some of his co-workers when they were on

break.  Three of the respondents’ witnesses testified

that they were aware that the claimant was injured when

he twisted while carrying the pipe at work.  Only one

witness told a different story, which was remarkably

consistent in most aspects with the claimant’s history,

merely shifted one week.  The report the claimant gave

to his physician is consistent with his testimony and

that of the three witnesses.  At the time that he gave

the report, the claimant did not intend to file a claim,

because there was no point if it would resolve in a few

days.  His problem did not resolve quickly, and he

eventually filed a claim. 

The claimant testified that he was injured on

Friday, August 10, 2012, and not the weekend before that
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or the Wednesday before that.  The claimant testified

that he “absolutely” did not tell House, Hawkins,

Rainier, Mounts or Foster that he hurt himself over the

weekend before August 10.  He never said that he hurt

himself any place but the worksite on that Friday.  He

did not tell Kirk Mounts or Elizabeth Foster that he did

not hurt himself on the job: “I never said that I didn’t

hurt myself on the job.  I would never say that.  That

would be a lie.” 

The claimant testified that the injury

occurred on a Friday, right before lunch.  He recalled

that he had done some paperwork at the well site that

afternoon after the accident.  He and his co-workers

were working off of Burke Street in front of a Dr.

Cauthron’s house.  His supervisor, Bill Duckett, Al

House, Ty Rainier, and Ray Hawkins were there working. 

The claimant explained that he was carrying eighteen-

feet long PVC pipes from a flat bed truck, one-half to

three-quarters of a block, to a ditch.  Each pipe

weighed fifty pounds. He carried one pipe at a time, on

his shoulder.  He explained:

I carried the piece of pipe.  I come
across the street, and I had to step
over the ditch, the excavation
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ditch, and when I stepped, I noticed
that the female end was on the wrong
end, so when I stepped across the
ditch, I turned and trying to
correct which end was supposed to go
in the right place, and when I did,
my back snapped.

He later explained that he experienced a pop,

more on the right side.  He had pain from then on.  He

thought that he had hurt himself then, because he

“almost went down right then.”  He had “rough” pain

across the bottom of his back, to the right side.  It

was mainly in his back at that time, but later that

afternoon his right leg began to hurt.

The claimant testified that Al House was the

backhoe operator on the job on the Friday the claimant

was injured.  The claimant told House that he hurt his

back that morning.  Al House testified that he would not

have had the opportunity to observe the claimant

carrying pipe that morning, because House was operating

the backhoe.  House testified that the claimant told

him, at the job site near Dr. Cauthron’s house, that his

back had popped right before lunch that day.  He

understood that it happened on the job.  House testified

that the claimant did not say anything that made him

think the claimant hurt himself at another time or at
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home.  House stated that the next workday, the claimant

said that his back was hurting.  

The claimant testified that he and his co-

workers, including House, Ty Rainier and Ray Hawkins,

were drinking Gatorade, and he told them that he had

hurt his back.

Ray Hawkins, a current employee of the

respondent-employer, testified that he did not recall

the claimant saying that he hurt himself on the job. 

Hawkins was aware that the claimant said he hurt his

back carrying pipe, from what other people had told

Hawkins.  Hawkins never said that the claimant hurt his

back any place else or that he heard that the claimant

had hurt his back any place else.

Ty Rainier, a current superintendent for the

employer, testified that the first time he heard that

the claimant had been hurt on the job was the Wednesday

that he was not coming to work, Wednesday, August 8.  He

was not told why the claimant was off on August 8. 

Rainier testified that the claimant stated that he hurt

his back over the weekend.  House, Hawkins, Duckett, and

some others were present.  Rainier testified that it was

possible that the day that the claimant told them about
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his back was also the day that he only worked a half

day.  The claimant testified that the claimant was off

work on August 8 and 9 so that he could take his son to

Children’s Hospital for his diabetes.  Other than the

dates, Rainier’s testimony is consistent with the

claimant’s that he was off for two days, worked on a

Friday, and told his co-workers that he hurt his back. 

The claimant worked a half-day Monday, August 13, and

then took Tuesday off, which is not too far from

Rainier’s testimony that he learned of an injury

midweek.  It appears to me that Rainier’s recollection

and the discrepancy between his testimony and all the

other witnesses’ are due to his confusion of the week

before and the week after August 10, and not to any

attempt to mislead on the part of Rainier or the

claimant.  However, I do not credit Rainier’s testimony

that the claimant sustained an injury prior to August

10, because this contradicts not only the testimony of

the claimant, House, and Hawkins, but also the medical

records.

The claimant testified that he reported the

injury to his supervisor, Bill Duckett.  The claimant

used Duckett’s pick-up truck to move the pipes closer to
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the ditch after he was injured, so he would not have to

carry them so far.  Duckett had told him that Duckett

would file a claim if he had hurt himself.  Duckett did

not send him to the company doctor.  The claimant was

not aware of the company doctor.  Unfortunately, Bill

Duckett died in September.  The claimant stated that he

reported that he had hurt his back and was in pain. 

Duckett asked if he needed to go home, but the claimant

said that he could make it the rest of the work day. 

After that, they finished the job.  He and a co-worker,

George Lanier, went to another well, and then he

returned to the shop, where he did not have to do much

for the rest of the afternoon.  

The claimant testified that he did not need to

see a doctor that Friday.  He did not do anything over

the weekend, and on Monday he returned to work for half

a day.  He told his superintendent, Tim Mitchell, over

the phone, that he had an appointment with a

chiropractor.  Mitchell was no longer employed by the

respondents.  He was going to the chiropractor, because

his back was still bothering him, and he was “barely

getting around.”  He could not perform his job duties. 

He could not walk normally.  He had good results with a
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chiropractor in 2000, but the chiropractor the claimant

saw that day did not improve his condition.  He

continued to worsen.  He was unable to return the next

day, August 14.  He took the day off and saw Dr. Kile,

his family doctor.  He told Dr. Kile exactly what

happened, that he hurt his back on the job.  At that

point, he was in a wheelchair, because walking was too

painful.  His pain was in his low back and into his

right leg.  By the 14th, the pain in his right leg had

increased.  Dr. Kile gave him a steroid shot and some

medicine.  He took him off work for a couple of days. 

He paid for the visit to the chiropractor and Dr. Kile

with his health insurance.  

The medical records show that the claimant did

not have medical treatment for his back until August 14,

2012, when he reported the same history of injury to

which he testified at the hearing.  The medical records

contain the same consistent history throughout.

The claimant took the off-work note to

Mitchell at his office.  He did not take the note to

Mounts or Foster because they did not work in positions

to take the note then.  Mitchell was the person to whom

he was to take the note.  The claimant was not working
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with Mounts or Foster at that time.  Mitchell asked him

if he needed to start a workers’ compensation claim, and

the claimant declined, stating that he hoped it would

get better.  The claimant stated at the hearing that he

did not want to file a claim if his back was going to

improve in a few days because there was no “use in it.” 

The fact that the claimant was allowed to work light

duty strongly suggests that his injury was work-related,

whether or not paperwork was filed.

The claimant testified that he did improve

somewhat, and he was able to walk into his next visit

with Dr. Kile.  He still had severe pain.  Dr. Kile gave

him another shot.  He also had a five-pound lifting

restriction.  The claimant returned to work, giving the

restrictions to Mitchell.  He worked in the office for

five days, taking bill payments and arranging papers.

Kirk Mounts was the treasurer in the office, and he had

asked the claimant why he was in the office, and the

claimant explained that he had hurt his back while

working in front of Dr. Cauthron’s place.  He did not

mention workers’ compensation paperwork or a company

doctor.  He recalled seeing Elizabeth Foster in the

office, too, but he did not recall speaking to her about
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his back.  She did not mention workers’ compensation

paperwork or a company doctor.  He improved somewhat,

and Dr. Kile gave him another shot and said he could

return to work as tolerated.  Mitchell wanted him to be

released to full duty, and the “as tolerated” note was

not sufficient for him.  The claimant returned to Dr.

Kile for a full release, because the claimant had to go

back to work.  The claimant did not get an MRI while

under Dr. Kile’s care.

Mounts testified that he asked Mitchell to get

the claimant to complete a form saying this was not a

workers’ compensation claim, but it was never done. 

Mounts did not follow through on it.  Mounts testified

that he told the claimant that if he did not have it

checked by the company doctor that day, that it would be

denied.  Mounts testified that they had never put an

employee to work light duty for an off-work injury. 

Mounts testified that Mitchell did not report a work

injury to him.

Elizabeth Foster, Deputy Clerk, testified that

the claimant told her, while he was on light duty, that

he was carrying a pipe, stepped over a ditch and heard a

pop.  He was on light duty around August 20.  She
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directed Mounts to get workers’ compensation paperwork

completed.  They contacted Mitchell.  She did not

receive the paperwork.  She did not hear the claimant

say it was not work-related. 

Given the testimony of Mounts and Foster, at a

minimum, the respondent-employer was aware that the

claimant sustained an injury at work carrying pipe,

which should have been reported to the carrier per their

policy.  The notice defense must fail.  The suggestion

that the claimant stated that it was not work-related is

not credible.  It is credible that the claimant did not

want to pursue a claim right away, however.

The claimant stated that his co-workers were

aware of his injury, because he told that them that he

thought he just hurt his back.  Between the date of his

injury and his termination, his co-workers, House,

Rainier, and Hawkins, but mostly House and Hawkins,

helped him when he was having trouble doing a task

because of his back.  He thought they could see that he

was in pain, so they helped him.  

The claimant contacted the Commission and used

a C Form to file a claim, which was denied.  He used the

wrong date, August 8, instead of August 10,
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inadvertently.  He did not look at a calendar to confirm

the date.  He knew that the injury occurred on a Friday. 

This satisfies the specific incident element

and the employment services element.  The claimant

identified the specific incident and time of day, and

while he appeared confused as to the actual calendar

date when he completed his C Form, the claimant was

quite clear about when, where, and how the injury

occurred.  His testimony is consistent with his medical

records, his leave as reported by the carrier, and most

of the other testimony.  Certainly, carrying a pipe was

his primary job duty.

MEDICAL EVIDENCE
SUPPORTED BY OBJECTIVE FINDINGS

ESTABLISHING THE INJURY

Dr. Kile observed muscle spasms, edema, and

loss of hair in a dermatomal pattern.  An MRI showed

degenerative changes, disc bulging, and stenosis of the

spinal canal and neural foramina.  There is no doubt

that objective findings of a back injury exist. 

 The claimant saw Dr. Kile on August 14, 2012,

for low back pain going into his right leg.  The

claimant reported instant pain while carrying a pipe as

he crossed a ditch at work.  It happened six days prior
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to the visit.  He had progressively worsening pain into

his leg.  He had chiropractic treatment the day before,

which did not help.  Dr. Kile noted that the claimant’s

blood pressure was elevated, probably due to pain.  Dr.

Kile observed muscle spasm in the lumbar spine.  He

performed an injection, and prescribed pain medication. 

He was off work for two days.  Dr. Kile suspected a

herniated disc.  The Form S shows the claimant was off

August 15-17, 2012. 

On August 16, 2012, the claimant returned to

Dr. Kile for his low back pain.  Because of the expense,

the claimant wanted to defer the MRI, since he had a

small amount of improvement.  Dr. Kile gave him another

shot and added Flexeril. He could return to work light

duty on August 20 for one week.  The Form S shows the

claimant returned to work light duty, full days, August

20, 21, and 23, 2012.  He worked a half day August 22.

The Form S shows that the claimant was off

August 24, 2012.  On August 24, 2012, the claimant

returned to Dr. Kile.  His pain had improved a little

more.  The Flexeril helped.  The claimant wished to

proceed conservatively.  Spasms were observed. He was

given another injection.  He was released to regular
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duty as tolerated on Monday, August 27.  The Form S

shows the claimant returned to work August 27.  He was

off work August 28-31, 2012.  On August 29, 2012, the

claimant returned to Dr. Kile to get a full release. 

His pain had improved to a 2 out of 10.  The claimant

testified that he returned to Mitchell with a full

release, and he went back to full duty.  His condition

was “touch and go,” but he did not miss work.

The claimant testified that he returned to Dr.

Kile in October.  He avoided going back before then,

because he “was just trying to keep my job.”  He was

terminated October 1 for dozing off at work after being

awake on a work call all night.  On October 29, 2012,

the claimant saw Dr. Kile with pain in his low back

radiating into his leg and burning in his foot.  His

blood pressure remained high due to pain. Dr. Kile noted

loss of hair on his right leg along the distribution of

the sciatic nerve.  He observed muscle tightness and

edema.  He still needed an MRI. Flexeril, Naproxen,

Percocet, and blood pressure medications were renewed. 

On that same date, the claimant signed a C Form stating

that he sustained a back injury on August 8, 2012, when

he stepped across a ditch carrying a pipe which he was
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trying to adjust. On November 20, 2012, the claim was

denied by the carrier.

The claimant explained that in October 2012,

he was still having pain in his sciatic nerve and hip,

radiating down his leg.  When he put his shoe on his

foot, his foot felt as though it was burning and being

stuck with needles.  At that time, he did not have any

more of the medicine prescribed by Dr. Kile.  He had not

returned to Dr. Kile because, without an MRI, Dr. Kile

had done all that he could for the claimant.

Additionally, the claimant could not afford the co-pay

expense for treatment.  Then he lost his insurance, due

to his termination.

The claimant saw Dr. Covert for his low back

and leg problems on April 5, 2013.  Arkansas

Rehabilitation was involved with getting an MRI.  The

MRI was performed on April 10, 2013, and showed a disc

bulge at L5-S1 with stenosis of the spinal canal and

neural foramina.  The claimant testified that Arkansas

Rehabilitation paid for the MRI.  Dr. Covert referred

him to Dr. Dietze, a neurosurgeon, and he is waiting for

him to have time to see him.  Arkansas Rehab was going

to pay for that appointment. He was not getting any
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medication from Dr. Covert.  He did not have any

prescriptions related to his back from Dr. Kile.  He

took Baclofen, for his pre-existing leg cramps, which

did not give him relief from his back problems.

At the time of the hearing, the claimant had

intermittent lower back pain and constant right leg

pain.  He had lost the hair on the right side of his

leg.  He had pain in his feet and running down the

entire right side of his leg, from his lower back and

hip, down the outside of his leg and into his whole

foot.  He had never had those problems before the August

10 event.  His back, hip, leg, and foot pain interfered

with his sleep and his ability to walk.  He could not

perform his work duties.  The symptoms he was having

were completely different than the leg cramps for which

he took Baclofen.  He still had some cramping, mostly in

the right calf.  The claimant believed that he needed

further medical treatment.  He wanted to be authorized

to see a doctor for treatment.  He was willing to

undergo surgery if recommended.

The medical evidence strongly supports a

finding that the claimant was asymptomatic before the

incident with the pipe, despite having degenerative
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changes in his spine, and that upon the occasion of the

injury, those changes became symptomatic, significantly

so.  The claimant had substantial objective signs of

injury in addition to his complaints of pain, pins and

needles, and limitations.

CAUSATION

The claimant had no history of back problems

prior to August 10, 2012.  He had never filed a workers’

compensation claim before this one.  He had never had

back problems with radiating pain into his leg.  He had

never had an MRI of his back before this injury.  Other

than in 2000, he had never had treatment for his back by

a chiropractor.  He had never had treatment for his back

by a doctor.  In 2000, he had a sprain in his back from

picking up bags of seed, and after two chiropractic

sessions, under his health insurance, he was symptom-

free and never had any more trouble with it.  He went to

work for the respondent-employer in August 2011 as a

laborer.  He did electrician work too.  The job was

physical, including lifting pipe, pumps, and other items

on and off trailers.  He lifted up to about eighty

pounds with regularity.  He could do all the work asked

of him, prior to August 10, 2012.  
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The only evidence that the claimant might not

have been injured on August 10, 2012, is the testimony

of a current employee, with a personal interest in

supporting the company, and a calendar error of two

days.  As discussed above, the discrepancy between the

testimony of Rainier and all the other evidence in the

record is easily explained as an error in recall, given

how Rainier’s history fits the claimant’s, if shifted

forward one week.  His testimony that the claimant said

he was injured away from work is unreliable, given all

the other evidence, including the claimant’s credible

testimony, the medical records, and the testimony of the

other witnesses.  The claimant’s error in the date on

the C Form is inconsequential. The record shows that the

claimant did not work on August 8, 2012, that he was

carrying pipe on August 10, 2012, that he was injured

carrying pipe, and that he reported that he was injured

carrying pipe on August 10, 2012.  The fact that he

mistook a calendar is an insufficient basis upon which

to deny causation.

There is no evidence of any other cause of his

injury. The evidence is consistent that the claimant was

injured carrying pipe on August 10, 2012, and there can
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be no question that the claimant was asymptomatic,

without need of treatment, and able to do his job until

August 10, 2012, and that after that date, he was

symptomatic, in need of treatment, and limited in his

abilities. 

CONCLUSION

The claimant has satisfied the elements of

compensability.  I would award him the medical treatment

of record and additional medical treatment as

recommended by Dr. Covert.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


