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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F801886    

RICHARD DOUG ATKINS,
EMPLOYEE                                CLAIMANT

RYBURN MOTOR COMPANY, 
EMPLOYER                                RESPONDENT 

RISK MANAGEMENT RESOURCES,
INSURANCE CARRIER                       RESPONDENT 
     

OPINION FILED JULY 31, 2013

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed May 1, 2013.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the
employee-employer-carrier relationship existed
on May 4, 2007, at which time the claimant
sustained compensable injuries to his left
knee, left hip, and left arm at a compensation
rate of $504.00/$378.00.  Medical expenses,
temporary total disability benefits and a 37%
rating to the left knee, as assessed by Dr.
Ken Martin in his report of September 28,
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2012, have been accepted.  The Medical Cost
Containment Division issued a Change of
Physician Order from Dr. Wassell to Dr. Martin
on May 6, 2008.

2. The claimant has proven by a preponderance of
the evidence of record that his right hip
condition is a compensable consequence of his
left knee injury.

3. If they have not already done so, the
respondents are directed to pay the court
reporter, Celia Jamison’s fees and expenses
within thirty days of receipt of the bill.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the May 1, 2013 decision of the

Administrative Law Judge, including all findings of fact

and conclusions of law therein, and adopt the opinion as

the decision of the Full Commission on appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's
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decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney Dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

decision affirming and adopting the opinion of the

Administrative Law Judge.  In that opinion, which was
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filed on May 1, 2013, the Administrative Law Judge found

that the claimant sustained a compensable injury to his

right hip as a result of his compensable injury of May

4, 2007.  Based upon my de novo review of this claim in

its entirety, I find that the claimant has failed to

prove by a preponderance of the evidence that his right

hip pathology is the result of a specific incident type

injury, or that a causal connection exists between his

right hip pathology and his compensable injury. 

Therefore, I find that the decision of the

Administrative Law Judge should be reversed.

          A review of the Pre-Hearing Order entered in

this claim on November 28, 2012, shows that among his

contentions, the  claimant alleged that because his left

knee injury caused him to limp, he developed right hip

problems as a compensable consequence of his May 4,

2007, accident.  The Administrative Law Judge later

found that the claimant suffers from a preexisting

degenerative condition in his hip caused by obesity and

aggravated by shifting his weight to the right in order

to alleviate the pressure on his left knee.  In so

finding, the Administrative Law Judge further found

credible the claimant’s testimony that his condition

worsened over time, in that this testimony is supported
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by medical notations referencing an altered gait since

2008.  While acknowledging that the claimant’s hips and

knees were “severely degenerated” prior to the accident,

the Administrative Law Judge stated that the claimant

had no prior symptoms, need for treatment, physical

restrictions, or work absences due to his knee or hip

prior to his work-related accident.  Therefore, the

Administrative Law Judge opined that the claimant’s

right hip complaints flow from the claimant’s

compensable injury, thus making them a compensable

consequence of his injury. 

          Ark. Code Ann. § 11-9-102(4)(A)(i) (Supp.

2009) defines "compensable injury" as "[a]n accidental

injury causing internal or external physical harm to the

body ... arising out of and in the course of employment

and which requires medical services or results in

disability or death.  An injury is ‘accidental’ only if

it is caused by a specific incident and is identifiable

by time and place of occurrence."  Wal-Mart Stores, Inc.

v. Westbrook, 77 Ark. App. 167, 72 S.W.3d 889 (2002). 

The phrase "arising out of the employment refers to the

origin or cause of the accident," so the employee is

required to show that a causal connection exists between
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the injury and his employment.  Gerber Products v.

McDonald, 15 Ark. App. 226, 691 S.W.2d 879 (1985).

          Objective medical evidence, while necessary to

establish the existence and extent of an injury, is not

essential to establish a causal relationship between the

injury and the work related accident.  Wal-Mart Stores,

Inc. v. VanWagner, 337 Ark. App. 443, 990 S.W.2d 522

(1999).  Furthermore, The claimant must prove by a

preponderance of the evidence that she sustained a

"compensable consequence" pursuant to all of the

statutory elements of compensability.  Jones v. B.A.E.

Sys., Full Commission Opinion filed May 6, 2004

(F001696); Atchison v. John P. Marinoni Const. Co., Full

Commission Opinion filed September 19, 2001 (E616344).   

          The burden of proof rests upon the claimant to

prove the compensability of her claim.  Ringier America

v. Comles, 41 Ark. App. 47, 849 S.W.2d 1 (1993).  There

is no presumption that a claim is compensable, that the

claimant's injury is job-related or that a claimant is

entitled to benefits.  Crouch Funeral Home v. Crouch,

262 Ark. App. 417, 557 S.W.2d 392 (1977); O.K.

Processing, Inc. v. Servold, 265 Ark. 352, 578 S.W.2d

224 (1979). 
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          It is undisputed that the claimant, who worked

in the service department of the respondent-employer’s

car dealership, sustained admittedly compensable

injuries to his left arm, hip, and knee when a truck

rolled off a hydraulic lift and partially pinned him

against a concrete wall.  The claimant received

reasonable and necessary medical treatment for these

injuries, including physical therapy, injections, and

arthroscopy of his left knee.  

          The record reveals that the claimant

complained for the first time to his treating physician,

Dr. Martin, of “recent” right hip pain two years

following this incident.  The claimant’s testimony at

the hearing, however, reflects that he has experienced

right hip symptomatology since the date of his accident. 

More specifically, the claimant stated:

Q. You testified in your deposition
that the right hip started hurting
the day that the truck hit you,
correct?

A. It did hurt me the day I - - yes.

          In addition, the claimant testified that he

spoke to his physical therapist “in the latter part of

2008” about his right hip complaints, although there is

no record of this.
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          The claimant’s wife, Gina Atkins, also

testified at the hearing.  Mrs. Atkins initially

testified that the claimant’s right hip problems started

not “too long” after the accident, and that it has

progressively gotten worse.  “I can’t really tell you a

date on that,” she stated, then later added that these

symptoms started “probably a year or less” after his

accident.  In addition, Mrs. Atkins stated that she and

the claimant had informed Dr. Martin, to whom the

claimant was granted a change-of-physicians on May 6,

2008, about the claimant’s right hip symptoms.  When

asked whether she would disagree with the claimant’s

deposition testimony wherein he stated that he hurt his

right hip on the date of the accident, Mrs. Atkins

replied:

I’m not sure how to answer that
question. And the reason I’m saying
that is, because when the accident
happened, it twisted him and turned
him and knocked him to the floor.

          Afterwards, Mrs. Atkins revised her testimony

to reflect that the claimant has complained to her of

symptoms with his “whole” right side, including his hip,

since the time of the accident.       

          The record reflects that the claimant failed

to report any right hip symptoms to his medical
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providers until August 5, 2009.  It is in his clinic

report of that date that Dr. Martin stated:

Mr. Atkins is 1 year postop (sic)
left knee arthroscopy, which was
performed June 16, 2008. He reports
continued left knee pain and recent
right hip pain. 

          Finally, the Form N completed by the claimant

several days following his injury fails to reflect any

alleged right hip injuries or complaints.  Although he

returned to work briefly following his knee surgery, the

claimant admittedly failed to revise this form. 

          It is well settled that questions concerning

the credibility of witnesses and the weight to be given

to their testimony are within the exclusive province of

the Commission.   White v. Gregg Agriculture Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001); Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994); Scarbough

v. Cherokee Enterprises, 306 Ark. 641, 816 S.W.2d 876

(1991).  Moreover, the testimony of an interested party

is taken as disputed as a matter of law whether offered

on his own behalf or on the behalf of another interested

party.  Knoles v. Salazar, 298 Ark. 281, 766 S.W.2d 613

(1989).

          It is apparent that the claimant and his wife

allege that the claimant injured his right hip on the
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date of his accident, May 4, 2007, making it a specific

incident type of injury.  Further, according to the

testimony of both the claimant and his wife, his

condition has progressively worsened since that time. 

However, the record demonstrates that the claimant, by

and through his counsel, clearly meant for the issue of

compensability of the claimant’s right hip to be

litigated as a “compensable consequence” of that

accident.  Therefore, the claimant’s testimony, as well

as his wife’s, clearly contradicts the claimant’s own

counsel’s argument that his right hip is a compensable

consequence of his May, 2007, injury.  Moreover, this

assertion also contradicts the medical records wherein

there is no mention of right hip complaints until two

years after the accident.  Further, it contradicts the

Form N that the claimant filled out contemporaneously

with his accident, and which he failed to revise. 

          The claimant has failed to provide objective

medical evidence to support that he suffered from or

complained of right hip symptoms on May 4, 2007, let

alone that he injured his right hip in some way.  And,

although the mechanics of the claimant’s injury could

easily have produced such an injury, there is no mention

of right hip problems in the record until two years
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after his compensable injury.  In addition, the claimant

failed to report such an injury during such time as he

had ample opportunity to do so upon returning to work

for the respondent employer.  

          Quite frankly, I find that the claimant’s

wife’s testimony is too inconsistent to be of probative

value.  Therefore, I am compelled to rely on the

claimant’s testimony as compared to the documentary

evidence in this claim in order to ascertain the truth

in this matter.  Because unbiased, documentary evidence

fails to support the claimant’s self-serving assertion

that he injured his right hip on May 4, 2007, I find

that the claimant has failed to establish by a

preponderance of the evidence any of the requirements

for establishing the compensability of a specific

incident claim.  Therefore, compensability must be

denied.  See, Mikel v. Engineered Specialty Plastics,

supra; see also, Reed v. ConAgra Frozen Foods, supra.

          Moreover, the weight of the credible evidence

in this claim demonstrates that the claimant has

suffered from obesity for the better part of his life. 

This condition has, by all accounts, prevented the

claimant from currently qualifying for both total knee

replacement surgery and hip replacement surgery, as was
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acknowledged by the Administrative Law Judge.  In

reference to this issue, in his clinic report dated

March 29, 2012, Dr. Barnes assessed the claimant with

“end-stage arthritis right hip” and “obesity,” and he

stated that the clamant “needs a hip replacement but is

too big for such.”  According to Dr. Barnes, the

claimant needs to lose 125 to 150 pounds before surgery

can be considered. 

          Further, with regard to Dr. Martin’s opinion

that the claimant’s altered gait would be a contributing

factor to his right hip pain, I note that the claimant

testified that he is sedentary the majority of the time. 

          It is undisputed that the claimant, who was 54

at the time of the hearing, has weighed over three

hundred pounds since he was a teenager.  In addition, it

is undisputed that the claimant’s arthritic condition

pre-dates his May, 2007, accident.  Furthermore, the

first objective medical evidence of record pertaining to

the claimant’s right hip pathology was contained in a

clinic note from Dr. Barnes dated March 29, 2012, some

five years after his compensable injury.  Finally, the

record reflects that the claimant has continued to gain

weight since the time of his accident, and at the time

of the hearing he weighed approximately 381 pounds.
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          Based on the above and foregoing, the claimant

has failed to establish a causal connection between his

current hip problems and his compensable injury of 2007. 

Rather, the weight of the credible evidence reveals that

the claimant’s current hip problems and pathology is,

more likely than not, due to a combination of his

obesity and his inactivity (as opposed to his

activities), which has caused his pre-existing arthritis

to gradually worsen and has prevented the claimant from

taking medically necessary steps to correct both his

left knee and his right hip problems.  Therefore, I find

that the decision of the Administrative Law Judge should

be reversed and the compensability of the claimant’s

right hip injury denied.  Accordingly, I must dissent.  

                                
                         KAREN H. MCKINNEY, COMMISSIONER


