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OPINION FILED JANUARY 18, 2012

Upon review before the FULL COMMISSION, Little Rock, Pulaski
County, Arkansas.

Claimant represented by the HONORABLE EVELYN BROOKS, Attorney at
Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE DALE W. BROWN, Attorney
at Law, Fayetteville, Arkansas.

Decision of Administrative Law Judge:  Affirmed and adopted as
modified.

OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed September 12, 2012.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The claimant has failed to prove by
preponderance of the evidence that she
suffered a compensable injury to her
neck in December 2006. There are some
objective medical findings to support a
compensable shoulder injury in December
of 2006 and the respondent has accepted
an injury to her left shoulder. The
claimant has failed to submit objective
medical findings that connect her neck
pain to the incident that occurred on
December 24, 2006.  Additionally, she
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has failed to submit objective medical
findings to support that the neck pain
from which she suffers is related to the
rotator cuff surgery that resulted from
her compensable shoulder injury.

2. Since the claimant has been found to have not
suffered a compensable injury, the issue of
medical treatment is moot.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

In affirming and adopting the Administrative Law Judge's

opinion, we decline to address the issue of whether the claimant

sustained an aggravation injury of the Chiari malformation as

this issue was raised for the first time on appeal.  Technical

Servs. of Ark., Inc. v. Pledger, 320 Ark. 333, 896 S.W.2d 433

(1995); Curen v. Ark. Prof. B.B. Licensing Bd., 79 Ark. App. 43,

84 S.W.3d 47 (2002).

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.
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A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority opinion.

After a de novo review of the record, I find that the claimant

has objective findings of a neck injury, and can prove a causal

connection between the specific incident and her injury.  I would

award benefits accordingly.

History

The claimant is a 50-year-old woman who was working in

the bakery freezer on December 24, 2006, when a 10 to 20-pound

box fell and hit her on the left side of her face and left

shoulder.  Immediately after being hit by the box, she began

experiencing severe headaches.  It was late, and the store was

closed on Christmas, so she reported the accident to her

supervisor on December 26, 2006.  The respondent sent her to see

Dr. Cathleen Vandergriff.  Dr. Vandergriff noted in the December

29, 2006 report that the claimant had pain on the left side of

her neck, and she was put on restrictions of no overhead work and

no lifting over 10 pounds.  Swelling and spasm of the trapezius



Armstrong - F713233 4

muscle were noted in the medical record of January 5, 2007, and

in reports thereafter.  The claimant’s lifting restrictions were

put at five pounds.  The claimant had an MRI performed in

February of 2007 on her left shoulder, and it was discovered that

she had a left rotator cuff tear, and she was referred to

shoulder specialist Dr. Robert Tomlinson.  The claimant had left

rotator cuff surgery in March of 2007, along with physical

therapy.  As her shoulder got better over the course of therapy,

her neck pain persisted.  On June 13, 2007, Dr. James Blankenship

noted that the MRI had exposed an “incidental” Chiari I

malformation, which he described as “asymptomatic”.  It was again

noted that she was also experiencing pain in her neck, in

addition to the left shoulder problems.  The claimant testified

that, after 2007, she was not able to afford to see Dr.

Blankenship or to have physical therapy for her neck.  The

claimant never had any problems with her neck before the work

injury, and she never had headaches or muscle spasms before her

work injury.

Discussion

For the claimant to establish a compensable injury as a

result of a specific incident which is identifiable by time and

place of occurrence, the following requirements of Ark. Code Ann.

§11-9-102(4)(A)(i)(Repl. 2002), must be established: (1) proof by

a preponderance of the evidence of an injury arising out of and



Armstrong - F713233 5

in the course of employment; (2) proof by a preponderance of the

evidence that the injury caused internal or external physical

harm to the body which required medical services or resulted in

disability or death; (3) medical evidence supported by objective

findings, as defined in Ark. Code Ann. §11-9-102(4)(D),

establishing the injury; and (4) proof by a preponderance of the

evidence that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

Here, I find that the claimant proved by a

preponderance of the evidence that she suffered a compensable

neck injury when a box fell and hit the left side of her face and

left shoulder.  The claimant was diagnosed as suffering from

trapezius pain with myofascial neck pain.  The preponderance of

the evidence in this case supports the fact that the claimant

suffered a neck injury on December 24, 2006.  The claimant was

diagnosed by Dr. James Blankenship as suffering from trapezius

pain with a significant amount of myofascial neck pain.  This

diagnosis is supported by objective evidence in the form of

muscle spasms noted in numerous medical reports in evidence.  The

claimant’s left shoulder injury, which happened at the same time

as the neck injury, was compensable.  Similar to the shoulder

injury, she had no complaints before the work injury, and was
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never seen by a physician for neck problems before the injury. 

There was no other injury to her neck after the accident at work.

From the first report, and throughout the medical records, the

claimant complained of neck pain, and it was recorded that she

was experiencing trapezoid muscle spasms and swelling.  As is

well known, the trapezoid is the superficial muscle which runs

from the neck to the back.  In Dr. Vandergriff’s first report,

dated December 29, 2006, it states, “She is complaining of left

sided neck pain.”  It also states, “She has decreased range of

motion of her C-spine due to spasm.”  When the claimant was seen

by Dr. James Blankenship on June 13, 2007, he reported:

A box fell striking the left side of her face
at that time.  She had the acute onset of
burning pain in the left side of her face as
well as left upper extremity and shoulder
pain.

Under “Impression”, he opined:

Concerning the patient’s diagnosis for
referral, I feel like the majority of her
pain is trapezius in nature with a
significant amount of myofascial neck pain. 
Her MRI has turned up an accidental Chiari I
malformation with a rather large upper
cervical syrinx.  At the present this is
completely silent clinically as well as on
the physical examination.

As pointed out by Dr. Blankenship, there was acute

burning pain in her neck area, not chronic.  The claimant had no

neck pain before the injury, and then experienced immediate pain

and problems after the injury.  The cause of the neck problems
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clearly stems from the trauma of the box hitting her in the neck

area.

As for the Chiari malformation, I agree with Dr.

Blankenship that it is asymptomatic.  The claimant’s need for

treatment does not come from the Chiari malformation, it comes

from the claimant’s compensable injury.  In a letter dated April

25, 2007, shoulder specialist Dr. Robert Tomlinson reported:

Tricia Armstrong is seen back seven weeks
following her left shoulder rotator cuff
repair, arthroscopie for A2, B0, C0.  She
says that her neck has been bothering her at
the base on the left hand side more than her
shoulder.

Dr. Tomlinson also suggested physical therapy for her

cervical spine at that visit, just as Dr. Blankenship did in his

report.

The only logical explanation for the neck injury and

the need for treatment is the work accident.  The Chiari

malformation was silent and had never bothered her.  None of her

physicians linked the Chiari malformation to her post-accident

pain.

For the aforementioned reasons, I must respectfully

dissent.

                                   
PHILIP A. HOOD, Commissioner


