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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G200837   

JEROME ANDERSON,
EMPLOYEE                               CLAIMANT

FREIGHT SYSTEMS, INC.,
EMPLOYER                               RESPONDENT

YORK RISK SERVICES GROUP, INC.,
INSURANCE CARRIER/TPA                  RESPONDENT

OPINION FILED SEPTEMBER 25, 2013

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE SHANNON MUSE
CARROLL, Attorney at Law, Hot Springs, Arkansas and MARK
LEDBETTER, Attorney at Law, Memphis, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed May 28, 2013.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the
employee-employer-carrier relationship existed
on January 5, 2012, at which time the claimant
was earning sufficient wages to be entitled to
a compensation rate of $553.00/$415.00, in the
event this claim is found to be compensable.



ANDERSON - G200837 2

2. The claimant has failed to prove by a
preponderance of the credible evidence that he
sustained a compensable injury, caused by a
specific incident, arising out of and in the
course of his employment which produced
physical bodily harm, supported by objective
findings, requiring medical treatment or
producing disability, pursuant to Ark. Code
Ann. §11-9-102.

3. If they have not already done so, the
respondents are directed to pay the court
reporter, Sharon Hill’s, fees and expenses
within thirty days of receipt of the bill.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

The claimant alleges that he sustained

compensable injuries that are governed by the Arkansas

Workers’ Compensation Act, A.C.A. § 11-9-101 et seq. 

The claimant’s alleged injuries are, indeed, injuries

that are covered by the Act; however, the claimant has

failed to establish the elements necessary to prove
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these compensable injuries by a preponderance of the

evidence.

Therefore we affirm and adopt the May 28, 3013

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

The claimant sought benefits for his back injury.  The

majority has found that the claimant failed to present

objective evidence of a recent or acute injury.  I

disagree.

          For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i), must
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be established: (1) proof by a preponderance of the

evidence of an injury arising out of and in the course

of employment; (2) proof by a preponderance of the

evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

          The claimant, a long-haul trucker, was

cranking a trailer on January 5, 2012, when he felt pain

in the middle of his lower back.  The trailer mechanism

had seized, which was not uncommon, and he had to use

extra effort to release it.  He thought he had just

strained a muscle at that time, but he later learned

that he had more significant injury.  The claimant was

certainly performing employment services at the time of

his injury, which was a specific incident identifiable

by place and time.
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          The claimant promptly reported his injury. 

The claimant was injured on January 5, but he believed

that he would be able to continue to work, having only

strained a muscle.  On January 14, 2012, the claimant

was no longer able to work through his pain, and

realizing that he was injured, he reported it to his

dispatcher.  The dispatcher made arrangements for the

claimant to see the company’s choice of doctor on the

next business day, which was Monday.  The claimant

complied with the procedure described by the

respondents’ witness.  The claimant also spoke to his

supervisor on that Monday.  The claimant testified that

he was told he would receive an accident form to

complete, and in fact, he did receive those forms at his

home address.  The claimant promptly completed the forms

and sent them to the Commission.  It makes no sense for

the respondents to have sent the claimant the paperwork

he needed for a workers’ compensation claim and to have

sent him to their doctor if the claimant had denied that

he had a work-related injury.  Thus, the testimony of

the respondents’ witness that the claimant reported that

he hurt his back but did not want to file a claim has no

credibility or probative value.  The respondent-employer
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received notice of his injury again on January 23, 2012,

and on that date, the respondent-employer filed

paperwork with the carrier and Commission.

          I note that there is documentation of the

respondents’ witness’ notes of his conversations with

the claimant in January 2012, which are consistent with

the witness’ testimony.  This document is not an actual

transcription of recorded conversation.  There is

nothing about the document to validate the information

it contains. It provides no further insight into what

was actually said,  and I do not find it reliable to

corroborate the witness’ testimony or to undermine the

claimant’s.

          The claimant testified that he did not

initially realize that he had been injured.  In fact,

there was no accident or event, other than his attempt

to turn a crank on a trailer that was stuck.  While this

is sufficient to be a specific incident for workers’

compensation purposes, it is not surprising or damaging

to his credibility that the claimant did not recognize

it as an accident or a serious injury.

          The claimant had a pre-existing condition in

the form of bilateral pars defects at the L4 level
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without subluxation. The claimant had a history of back

problems since his military service in the 1980s.  He

had a military disability rating from a back sprain in

the 1980s, and he had back strain in 1990.  He suffered

a small disc herniation at L3-4 which had decreased in

size by 2011.  He required intermittent evaluation and

treatment, between 1995 and 2003, according to the

medical records.  CT and MRI scans in 1997, 1999, 2001

showed:  Bilateral pars defects at the L4 level with

degenerative changes involving the facets, with

hypertrophic bone changes with no evidence of

subluxation.  A CT scan in December 2011 showed

degenerative joint disease with no spinal stenosis.  On

January 16, 2012, the claimant’s CT showed the same

bilateral pars defects with subluxation.  On January 20,

2012, an x-ray showed degenerative disc and vertebral

body changes at L4-5 with mild spondylolisthesis of L4

over L5.  An MRI performed on February 29, 2012 showed

bilateral pars defects at L4 with 10% subluxation of L4

on L5 causing mild foraminal stenosis at the exit of L4

bilaterally.  These findings were made again in April

and August 2012, and in September 2012, the claimant

underwent surgery.  The pre- and post-operative
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diagnoses were L4-5 spondylolisthesis, bilateral pars

defect, and radiculopathy.  A minimally invasive

transforaminal lumbar interbody fusion was performed.

          The medical evidence shows that the claimant

had pre-existing pars defects at L4, shown by objective

measures, with low back pain, and new findings of

subluxation and spondylolisthesis at that level revealed

by objective measures in January 2012.  In December

2011, there is no mention of subluxation or

spondylolisthesis in the CT scan report, yet in January,

there are, repeatedly.  In addition, the claimant was

given Flexeril while in the emergency room on January

12, 2012, and then given Flexeril and a prescription as

well, on January 16, 2012, providing evidence of the

presence of muscle spasms. Thus, the claimant has met

the element of medical evidence, supported by objective

findings, of injury.

          The claimant has also shown that there is a

causal connection between the work event, cranking the

trailer, and his need for treatment.  First, the

claimant promptly reported his injury, once he realized

it was actually an injury. 
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          Second, the claimant did not have pre-existing

subluxation or spondylolisthesis, on December 1, 2011,

but he did on January 16, 2012.  While one doctor did

opine that the claimant might some day develop

spondylolisthesis out of the pars defects, the fact that

the claimant did not have it on December 1, 2011, but

then had a work incident which generated new pain which

did not resolve, and also had a new finding of

subluxation, requires the conclusion that the incident

was a factor in the development of the subluxation. 

          Third, the claimant related his pain to work

when he sought medical treatment and at the hearing. 

          Fourth, a March 2012 VA disability benefits

questionnaire was completed, which stated that his

current back condition was more likely related to his

congenital pars defect at L4 than his back strain which

occurred while he was in the service.  

          Fifth, surgical intervention was not

recommended until after the claimant’s January 5, 2012

injury. 

          Sixth, the claimant testified that he was able

to work as a truck driver for the respondent-employer

for two years prior to the crank incident.  This meant
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that he passed the required annual DOT physicals at

least twice prior to the incident.

          Last, Dr. Curtis, of the Memphis Veterans

Affairs Medical Center, wrote on November 1, 2012, that

she evaluated the claimant five times between March 2,

2010 and February 29, 2012. She stated:

Although Mr. Anderson has a 20%
service connected disability for
degenerative arthritis of the spine,
he reported no complaints of back
pain at his visits with me until the
visit on February 29, 2012.
At that visit, Mr. Anderson was
experiencing right lower back pain
that radiated to his right knee,
which he related to straining his
back at work while cranking up a
trailer onto a rig January 5th,
2012.
Of note was that Mr. Anderson had
also been seen in the VA emergency
room for the same complaints on
January 16, 2012 and January 20,
2012.
Mr. Anderson was referred to
Neurosurgery for further evaluation
and ultimately did have surgery for
his injury in September 2012.

          The evidence supports a finding that the

claimant did not have subluxation or spondylolisthesis

until January 2012 after he experienced a spike in his

symptoms after attempting to operate a crank on a

trailer.  A causal connection is established when the

compensable injury is found to be “a factor” in the
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resulting need for medical treatment, even though the

compensable injury is not the major cause of the

disability or need for treatment.  Williams v. L&W

Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004). 

I would award the claimant appropriate medical and

indemnity benefits.

          For the foregoing reasons, I respectfully

dissent from the majority opinion.

______________________________
PHILIP A. HOOD, Commissioner


