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OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed July 25, 2012.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The stipulations agreed to by the
parties at the prehearing conference
conducted on March 1, 2012, and
contained in a pre-hearing order filed
March 6, 2012, are hereby accepted as
fact.

2. The claimant has failed to prove by a
preponderance of the evidence that she suffered a
compensable back injury on October 20, 2011.
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3. The claimant has failed to prove by a
preponderance of the evidence that she is entitled
to additional medical treatment for her
compensable right knee injury.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority opinion.

After a de novo review of the entire record, I find that the
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claimant sustained a compensable specific incident back injury. 

I also find that the claimant is entitled to additional

reasonably necessary medical treatment for her admittedly

compensable knee injury.  Therefore, I must respectfully dissent

from the majority on these issues.

Back Injury

For the claimant to establish a compensable injury as a

result of a specific incident which is identifiable by time and

place of occurrence, the following requirements of Ark. Code Ann.

§11-9-102(4)(A)(i)(Repl. 2002), must be established: (1) proof by

a preponderance of the evidence of an injury arising out of and

in the course of employment; (2) proof by a preponderance of the

evidence that the injury caused internal or external physical

harm to the body which required medical services or resulted in

disability or death; (3) medical evidence supported by objective

findings, as defined in Ark. Code Ann. §11-9-102 (4)(D),

establishing the injury; and (4) proof by a preponderance of the

evidence that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

The employer takes the employee as it finds him, and

employment circumstances that aggravate pre-existing conditions

are compensable.  Heritage Baptist Temple v. Robison, 82 Ark.
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App. 460, 120 S.W. 3d 150 (2003); Pearline Williams v. L&W

Janitorial, Inc. 85 Ark. App. 1, 145 S.W. 3d 383 (2004).

Here, on October 20, 2011, the claimant, a 39-year-old

female who was employed in the respondent’s dietary department,

accidentally fell at work and sustained admittedly compensable

injuries to her right knee, elbow, and ankle.  On the day of the

fall, the claimant filled out an Incident/Accident Report.  In a

brief description of the incident, the claimant failed to list

her back as an area in which she felt was injured. In this brief

account the claimant simply recorded in the “Description of

Incident” section of the form: “Fell on wet floor.  Landed on my

knee (right) & elbow.  Twist an ankle...”  Based on this record

and the claimants pre-existing back condition, the Administrative

Law Judge, affirmed and adopted by the majority, found that the

claimant’s back injury was not compensable. 

Although the Administrative Law Judge, affirmed and

adopted by the majority, found that the claimant provided

sufficient evidence to satisfy the statutory requirements of

objective medical findings as set forth in Ark. Code Ann. §11-9-

102(4)(A)(i) (Rep.. 2002), he held that she failed to prove a

causal connection between those medical findings and her October

20, 2011, fall.  During direct examination the claimant was asked

about her prior back ailments, which garnered the following

responses as it relates to the present case:
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Q. When you would have these episodes and problems
with your back about how long did they last?

A. It would just depend on much work I’d done that
primary day, so moving or standing or lifting
anything.

Q. Did any of them last for weeks or months?

A. Probably about a week or so.

Q. Now these prior episodes of difficulties, were
they in anyway different from the difficulties you
had began experiencing after the fall?

A. Yes.

Q. Can you tell the Judge how they were different?

A. Well, before I had fell my back - my doctor had
that under control.  When I fell it aggravated my
back even more from me falling on the accident on
my job.

Here, the claimant creditably testified that, prior to

her October 20, 2011, fall, the doctor had her back problems

“under control.”  This testimony indicates that all pre-existing

conditions were asymptomatic prior to her October 20, 2011 fall. 

The claimant admitted to a pre-existing back condition resulting

from a vehicle accident.  It is without reason to think that a

person with well-documented back problems would suffer a fall

severe enough to sustain compensable injuries to her knee, elbow

and ankle, and not further injure a well-documented fragile back.

As such, I find that the claimant sustained a compensable

specific-incident aggravation injury to her back when she fell at

work.
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Knee Injury

The parties have stipulated to a compensable knee

injury.  The Workers’ Compensation Act requires employers to

provide such medical services as may be reasonably necessary in

connection with the injury received by the employee.  Ark. Code

Ann. §11-9-508(a) (Repl. 2002).  Injured employees must prove

that medical services are reasonably necessary by a preponderance

of the evidence; however, those services may include that

necessary to accurately diagnose the nature and extent of the

compensable injury; to reduce or alleviate symptoms resulting

from the compensable injury; to maintain the level of healing

achieved; or to prevent further deterioration of the damage

produced by the compensable injury.  Ark. Code Ann.

§11-9-705(a)(3) (Repl. 2002); Jordan v. Tyson Foods, Inc., 51

Ark. App. 100, 911 S.W.2d 593 (1995); See Artex Hydrophonics,

Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).  The

Court of Appeals has noted that, even if the healing period has

ended, a claimant may be entitled to ongoing medical treatment if

the treatment is geared toward management of the claimant’s

compensable injury.  See Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230; 184 S.W. 3d 31, (2004), citing Artex Hydrophonics,

Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

Furthermore, the Court of Appeals has found that treatment

intended to help a claimant cope with chronic pain attributable
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to a compensable injury may be reasonable and necessary.  See

LVL, Inc. v. Ragsdale, 2011 Ark. App. 144.  Additionally, a

claimant does not have to provide objective medical evidence of

his continued need for treatment.  Castleberry v. Elite Lamp Co.,

69 Ark. App. 359, 13 S.W. 3d 211 (2000), citing Chamber Door

Indus., Inc. v. Graham, 59 Ark. App. 224, 956 S.W. 2d 196 (1997).

Here, the claimant’s only actual treating physician,

Dr. Keith Holder, felt it was reasonably necessary for the

claimant to undergo an MRI of her right knee to assure an

accurate determination of the nature and extent of her

compensable injury and then return to him after testing.  I place

great weight on Dr. Holder’s recommendation, and find that the

claimant is entitled to additional testing on her admittedly

compensable knee injury.

In conclusion, it is my recommendation that the

claimant be found to have sustained a compensable back injury.  I

also believe that she should be awarded additional benefits in

the form of testing for her right knee.

For the aforementioned reasons, I must respectfully

dissent.

                                   
PHILIP A. HOOD, Commissioner


