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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed August 15, 2012.  The administrative law judge

found that the claimant did not prove she sustained a

compensable injury.  After reviewing the entire record de

novo, the Full Commission finds that the claimant proved she

sustained a compensable injury.  
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I.  HISTORY

The claimant, age 51, began treating with Dr. Randy D.

Walker on April 15, 2005 for complaints including upper

abdominal pain.  It was noted at that time, “Extremities:

there are palpable diffuse hypertrophic changes in the

knees, elbows, wrist and ankles bil., no edema, no clubbing,

no warmth or erythema in any joint, small effusions are

noted on the knees and wrist bilateral.” Dr. Walker’s

assessment included right upper quadrant pain and fatigue.

Dr. Walker treated the claimant on January 8, 2007 for

complaints of vomiting, dizziness, fungus on both feet, and

“one month history of left hip and left knee pain, several

week history of on and off heartburn.”  It was noted at that

time, “Several [day] history of left knee pain which is

moderate to severe and getting worse, progresses with

exercise, feels swollen with pressure sensation, pain is

8/10 with forceful movement, and 5/10 aching pain at rest. 

The pain seems worse with extension of the joint and at the

left foot touches the ground while walking.”      

The record indicates that an x-ray of the claimant’s

left knee was done on January 8, 2007: “Mild osteoarthritis

of the joint, with slight joint space narrowing.”  Dr.
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Walker’s assessment on January 8, 2007 included

“osteoarthritis knee.”  Dr. Walker examined the claimant on

February 28, 2007: “Continued left hip, leg and foot pain -

left leg is swelling - patient states has to stand at work

all day....2 month history of pain and swelling in the left

leg, knee, ankle and hip.  Several [day] history of left hip

and knee pain which is exacerbated by exercise, but at times

will seem to be better with limited exercise, aching,

throbbing at rest, buring (sic) with movement, 6/10 best

9/10 worst, no specific injury recalled, joints feel swollen

and tight....Physical Exam: left knee: Limited range of

motion due to pain and swelling, moderate effusion is

palpable, tender over the lateral aspect of the joint,

crepitus is noted with very slow abduction and flexion of

the joint.  Left ankle: moderate effusion is also noted on

this joint.”  Dr. Walker assessed “effusion knee.”

An LPN examined the claimant at Lofton Family Clinic on

February 13, 2009 for complaints of bilateral knee pain,

“Onset was 1 year ago.  Hurts her at night....Does not have

much pain when working or walking.  Occasional popping and

grinding.  No prior injuries....Musculo: no effusion, no

crepitus, knees do look enlarged.  Normal ROM.”
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The claimant became employed with the respondent,

Tyson, as a line worker in May 2011.  The claimant filled

out a Spanish-language Post-Offer Health Assessment on May

18, 2011.  The claimant checked “No” to a lengthy series of

questions regarding her pre-existing health condition,

including “35.  Knee Problems.”  The claimant checked a box

indicating that she did not suffer from prior knee problems. 

Tyson’s company nurse reported, “She has answered no to all

serious health questions.”  

The parties stipulated that the employment relationship

existed on July 28, 2011.  The claimant testified on direct

examination:

Q.  And you were working on the line doing - what
was your job that day?

A.  It was to put the chicken breasts that were
coming down on the line through the machine that
would take the skin off and it would put it on a
band and that skin would go over into a big
combine....

Q.  Did you have an injury at work on July 28th of
2011?

A.  Yes.

Q.  Can you describe what happened.

A.  The last chicken breast had gone through.  I
pushed it through the machine....
There is always a lot of grease and skin just
thrown around on the floor and one just has to go
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through.  And as I was walking, I felt like my
foot slipped.  I did not fall, I just slipped. 
And I felt something crack or pop in my foot - in
my knee.

  
The claimant testified that she reported the accident

to her supervisor, who sent the claimant to the nurse’s

station.  The claimant testified that the company nurse

returned her to work, but that she later returned to the

nurse because of pain in her left knee.  The claimant

testified that she subsequently saw the company nurse on a

daily basis for treatment to her left knee.  The claimant

testified that the pain in her knee was “constant.  I could

not sleep.”  

On August 25, 2011, a company nurse filled out a Tyson

Foods, Inc. Referral & Treatment Authorization form which

showed an Injury Date of July 28, 2011.  The nurse wrote,

“Stated she stepped on some fat & foot slipped - did not

fall.  Has c/o L knee pain & burning at times.”  The record

indicates that an x-ray of the claimant’s left knee was

performed on August 25, 2011: “Mild osteoarthritis of the

left knee joint, similar to 2007 film, there is no evidence

of acute injury.”    

Dr. Walker saw the claimant on August 25, 2011:

WORKMAN’S COMPENSATION: Tyson ...
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Chief complaint: she states that she slipped on
some fat and now her left knee is hurting some and
it has a burning pain in it, she says that she did
not fall...

Several week history of pain in the left knee, she
slipped on some chicken fat and caught her weight
with the left foot and knee, then there was pain
and swelling in the left knee.  Pain is improving
but it does continue.

Left knee: Moderate joint effusion is palpable,
over lateral aspect of the joint, very tender to
minimal palpation, joint capsule feels very tense.

Dr. Walker assessed “Pain in knee due to degenerative

joint disease....Work status: Full duty....Not workman’s

compensation related injury.”  Dr. Walker wrote on the

Referral & Treatment Authorization form, “Not WC related.” 

Dr. Walker wrote that the claimant could  return to regular

work on August 25, 2011.  However, the claimant did not

return to work for the respondent-employer.  The claimant

testified that the respondent terminated her employment

“Because I didn’t write on the application that I had

arthritis.”    

An MRI of the claimant’s left knee was taken on

September 27, 2011, with the following impression:

1.  Complex multidirectional tear of the lateral
meniscus extending into the anterior and posterior
root attachments with meniscal fragment flipped
into the intercondylar arch.
2.  Intrasubstance degeneration medial meniscus.
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3.  Mild tricompartmental degenerative changes. 

Dr. Darius F. Mitchell, III reported on October 17,

2011:

Maria Aguirre is a 50-year-old female who works at
a chicken plant in Grannis, Arkansas.  She is from
Wickes.  She comes in today for referral from 
Dr. Jason Lofton.  On the 28th of June she slipped
at work with a valgus injury to her left knee and
then had a clicking, catching, popping on the
lateral aspect of her knee.  She was unable to
weightbear for several days and had inability to
fully extend her knee.  She was seen by the
company doctor and unfortunately she was let go
from her job when they diagnosed her with mild
osteoarthritis....

Examination of the left lower extremity shows mild
tenderness over the anterior middle and posterior
medial joint line....She lacks full
extension....She has a 11 mL effusion.  

X-rays show she has mild osteoarthritic changes of
the left knee.

MRI from St. Michael is read as complex
multidirectional tear of the lateral meniscus seen
in the anterior and posterior root attachment with
a meniscal fragment flipped into the intercondylar
notch, thus the inability to fully extend her
knee with intrasubstance degeneration of the
medial meniscus and mild tricompartmental
osteoarthritis with a small joint effusion and
tiny popliteal cyst.

Dr. Mitchell gave the following impression: “50-year-

old female with a lateral meniscal tear in the left knee

status post work-related injury.  TREATMENT PLAN: I

disagree.  I think this is probably work-related.  She
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denies having any problems with this left knee prior to

this.  Now she has a bucket handle lateral meniscal

tear....my suggestion would be for a partial lateral

meniscectomy.”  

Dr. Mitchell performed surgery on November 15, 2011:

“Discoid lateral meniscus undergoing saucerization with

partial medial meniscectomy as well and then chondroplasty

of the mediofemoral condyles.”  The pre-operative diagnosis

was “Left knee medial meniscal tear.”  The post-operative

diagnosis was “Same.  Lateral meniscal tear with

chondromalacia of the mediofemoral condyle.”  The claimant

testified that she was provided physical therapy for one

month following surgery.  The claimant testified that she

returned to work (apparently for another employer) on

January 31, 2012.     

A pre-hearing order was filed on February 15, 2012. 

The claimant contended, among other things, that she

sustained a compensable injury to her left knee.  The

respondent contended that the claimant did not sustain a

compensable injury.  The respondent contended that “the

claimant’s problems with her left knee pre-existed her brief

employment with Tyson.”  The parties agreed to litigate the
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following issue: “Whether the claimant sustained a

compensable injury to her left knee.”

The record includes a portion of the claimant’s

deposition taken March 1, 2012.  The respondent’s attorney

questioned the claimant at deposition:

Q.  Before you went to work for Tyson, had you
ever had any treatment to your left knee?

A.  No....

Q.  Did you ever complain to Dr. Walker about your
knee, your left knee, before you went to work for
Tyson?

A.  I don’t remember.  But they attacked me,
saying that I had complained about my knee before,
but in the diagnosis he said that I had arthritis.

Q.  Okay.  I understand that, but what I’m trying
to find out is, before you went to work for Tyson,
had you ever complained to any doctor about your
left knee.

A.  No.  

Q.  And before you went to work for Tyson, had you
ever had an x-ray done of your left knee?

A.  No. 

After a hearing, an administrative law judge found that

the claimant failed to prove she sustained a compensable

injury.  The claimant appeals to the Full Commission.

II.  ADJUDICATION
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Act 796 of 1993, as codified at Ark. Code Ann. §11-9-

102(4)(Repl. 2002), provides:

(A) “Compensable injury” means:
(i) An accidental injury causing internal or
external physical harm to the body ...
arising out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by time and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(4)(D)(Repl. 2002).  “Objective findings” are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

2002).  The requirement that a compensable injury be

established by medical evidence supported by objective

findings applies only to the existence and extent of the

injury.  Stephens Truck Lines v. Millican, 58 Ark. App. 275,

950 S.W.2d 472 (1997).    

The employee has the burden of proving by a

preponderance of the evidence that she sustained a

compensable injury.  Ark. Code Ann. §11-9-102(4)(E)(i)(Repl.

2002).  Preponderance of the evidence means the evidence

having greater weight or convincing force.  Metropolitan

Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d
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252 (2003).  The Full Commission reviews an administrative

law judge’s decision de novo, and it is the duty of the Full

Commission to conduct its own fact-finding independent of

that done by an administrative law judge.  Crawford v. Pace

Indus., 55 Ark. App. 60, 929 S.W.2d 727 (1996).  The Full

Commission makes its own findings in accordance with the

preponderance of the evidence.  Tyson Foods, Inc. v.

Watkins, 31 Ark. App. 230, 792 S.W.2d 348 (1990).    

An administrative law judge found in the present

matter, “1.  The claimant has failed to prove by [a]

preponderance of the evidence that she suffered a

compensable injury to her left knee on July 28, 2011.”  The

Full Commission finds that the claimant proved she sustained

a compensable injury.  We recognize that the claimant

complained of bilateral knee pain no later than April 2005. 

An x-ray in January 2007 showed mild osteoarthritis in the

claimant’s left knee.  The last record of treatment for the

claimant’s left knee, before she became employed with the

respondent in 2011, took place in 2009.  The claimant

applied for employment with the respondent in May 2011 and

appears to have been less than honest in telling the

respondent that she did not have a pre-existing knee
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problem.  The claimant also testified in a subsequent

deposition, contrary to the evidence of record, that she had

not received treatment to her left knee before becoming

employed with the respondent.

Nevertheless, the parties stipulated that the

employment relationship existed on July 28, 2011.  The

claimant testified that she slipped in the workplace and

felt a “crack or pop” in her left knee.  The medical

evidence of record after July 28, 2011 corroborates the

claimant’s testimony.  The claimant consistently informed

the company nurse, Dr. Walker, and Dr. Mitchell that she had

slipped at work on July 28, 2011 and had injured her left

knee.  The Full Commission recognizes Dr. Walker’s notation

that the claimant’s injury was “Not WC related.”  The

Commission has the duty of weighing medical evidence and, if

the evidence is conflicting, its resolution is a question of

fact.  Green Bay Packaging v. Bartlett, 67 Ark. App. 332,

999 S.W.2d 695 (1999).  It is within the Commission’s

province to weigh all of the medical evidence and to

determine what is most credible.  Minnesota Mining & Mfg. v.

Baker, 337 Ark. 94, 989 S.W.2d 151 (1999).  In the present

matter, the Full Commission attaches significant weight to
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Dr. Mitchell’s opinion stated on October 17, 2011.  Dr.

Mitchell’s report indicates that he was aware that the

claimant had an osteoarthritic condition of the left knee. 

Dr. Mitchell also noted, however, that an MRI on September

27, 2011 showed a tear in the lateral meniscus of the

claimant’s left knee.  There was no record of a meniscal

tear before the July 28, 2011 workplace accident.  Dr.

Mitchell opined, “I think this is probably work-related.”

The Full Commission finds that the claimant proved by a

preponderance of the evidence that she sustained a

compensable injury.  The claimant proved that she sustained

an accidental injury causing physical harm to her left knee. 

The claimant proved that the injury arose out of and in the

course of employment and required medical services.  The

injury was caused by a specific incident and was

identifiable by time and place of occurrence on July 28,

2011.  The claimant established a compensable injury by

medical evidence supported by objective findings not within

her voluntary control, namely, the tear of the lateral

meniscus demonstrated by the MRI taken on September 27,

2011.  The Full Commission finds that the tear of the
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lateral meniscus was causally related to the July 28, 2011

accidental injury.  

The parties agreed to litigate the following issue:

“Whether the claimant sustained a compensable injury to her

left knee.”  Based on our de novo review of the entire

record, the Full Commission finds that the claimant proved

by a preponderance of the evidence that she sustained a

compensable injury to her left knee.  We reverse the

administrative law judge’s decision.  For prevailing on

appeal to the Full Commission, the claimant’s attorney is

entitled to a fee of five hundred dollars ($500), pursuant

to Ark. Code Ann. §11-9-715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding that the claimant sustained a compensable

injury on July 28, 2011, when she slipped but did not fall



Aguirre - G107622 15

while walking at work.  There were no eyewitnesses to this

alleged injury.  

          It is undisputed that the claimant had pre-

existing osteoarthritis in her left knee.  When the claimant

first sought medical treatment for her alleged injury from

Dr. Randy Walker the claimant did not provide him with a

history of her left knee popping or cracking when she

slipped; rather the claimant only complained of pain and

swelling in her left knee after her alleged slip and almost

fall.  This history is eerily similar to the history the

claimant had provided Dr. Walker in 2007 when she sought

treatment from him for a “...2 month history of pain and

swelling in the left leg, knee, ankle, and hip.  Several

[day] history of left hip and knee pain which is exacerbated

by exercise...aching, throbbing at rest, buring (sic) with

movement, 6/10 best 9/10 worst, no specific injury recalled,

joints feel swollen and tight...” Dr. Walker had assessed

the claimant with osteoarthritis and effusion knee at that

time.  In 2009, the claimant complained to Dr. Jason Lofton

of bilateral knee pain with occasional popping and grinding. 

After examining the claimant following her alleged injury

and reviewing current x-rays, Dr. Walker found there was no
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evidence of an acute injury, and assessed the claimant with

“pain in knee due to degenerative joint disease."  Dr.

Walker did not change the claimant’s current medications

which included a muscle relaxer and pain reliever and

released her to return to work.  Finally, Dr. Walker opined

that the claimant’s condition was “not workman’s

compensation related injury.”

          Despite her pre-existing osteoarthritis in her

left knee, when the claimant sought employment with

respondent in May of 2011, she denied having or having ever

been told that she had any problems with arthritis or with

her knees.  Claimant’s responses on the Post-Offer Health

Assessment bring claimant’s credibility into question

especially in light of the fact that her alleged injury

occurred so soon after she was hired and it was not

witnessed.  

          Claimant sought treatment on her own from Dr.

Lofton.  The September 12, 2011, office note indicates that

the claimant was returning for a 2-week follow up on her

complaints of knee pain.  At that time, she complained of

continued left knee pain with popping and pain with walking. 

Although popping is a new symptom that was not mentioned to
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Dr. Walker on August 25, 2011, it is noted that the claimant

presented to Dr. Lofton in 2009 with complaints of her knee

popping and grinding.  During his examination of the

claimant on September 12, 2011, Dr. Lofton noted the

presence of a “bruise on the medial aspect that she doesn’t

remember anything causing it [and] [f]irst noticed it” the

day before her visit to Dr. Lofton.  The claimant did not

mention the presence of any bruising when she saw Dr. Walker

three weeks earlier.  Dr. Lofton ordered an MRI at that

time.

          An MRI performed on September 27, 2011, revealed a

“complex multidirectional tear of the lateral meniscus

extending into the anterior and posterior root attachments

with meniscal fragment flipped into the intercondylar notch”

as well as “[i]ntrasubstance degeneration medial meniscus”

and “[m]ild tricompartmental degenerative changes.”  

          Dr. Lofton referred the claimant to Dr. Darius

Mitchell, an orthopedic surgeon, who examined the claimant

on October 17, 2011. At that time, the claimant presented

with a “valgus injury to her left knee and then had a

clicking, catching, popping on the lateral aspect of her

knee.  After examining the claimant and reviewing her
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diagnostic films, Dr. Mitchell diagnosed the claimant with a

“lateral meniscal tear in the left knee status post work-

related injury” for which he recommended surgery.  

          I do not accord any weight to Dr. Mitchell’s

causation opinion as it is based solely upon the history of

a slip at work.  The Commission has a duty to translate the

evidence on all the issues before it into findings of fact. 

Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W.3d

445 (2005); Weldon v. Pierce Bros. Const. Co., 54 Ark. App.

344, 925 S.W.2d 179 (1996).  Moreover, the Commission has

the authority to resolve conflicting evidence and this

extends to medical testimony.  Foxx v. American Transp., 54

Ark. App. 115, 924 S.W.2d 814 (1996). The Commission has the

duty of weighing the medical evidence as it does any other

evidence, and the resolution of any conflicting medical

evidence is a question of fact for the Commission to

resolve. Emerson Electric v. Gaston, 75 Ark. App. 232, 58

S.W.3d 848 (2001); CDI Contractors v. McHale, 41 Ark. App.

57, 848 S.W.2d 941 (1993); McClain v. Texaco, Inc., 29 Ark.

App. 218, 780 S.W.2d 34 (1989).

          Although the Commission is not bound by medical

testimony, it may not arbitrarily disregard any witness’s
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testimony. Reeder v. Rheem Mfg. Co., 38 Ark. App. 248, 832

S.W.2d 505 (1992). The Commission is entitled to review the

basis for the medical opinion in deciding the weight and

credibility of the opinion and the medical evidence.

Maverick Transportation v. Buzzard, 69 Ark. App. 128, 10

S.W.3d 467 (2000). However, the Commission may not

arbitrarily disregard medical evidence or the testimony of

any witness. Hill v. Baptist Med. Ctr., 74 Ark. App 250, 48

S.W.3d 544 (2001).  

          The Commission is entitled to review the basis for

a doctor’s opinion in deciding the weight of the opinion. 

Further, a medical opinion based solely upon claimant’s

history and own subjective belief that a medical condition

is related to a compensable injury is not a substitute for

credible evidence.  Brewer v. Paragould Housing Authority,

Full Commission Opinion, January 22, 1996 (Claim No.

E417617).  No matter how sincere a claimant's beliefs are

that a medical problem is related to a compensable injury,

such belief is not sufficient to meet the claimant's burden

of proof.  Killenberger v. Big D Liquor, Full Commission

Opinion August 29, 1995 (E408248 & E408249).  The Commission

is not bound by a doctor’s opinion which is based largely on
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facts related to him by claimant where there is no

sufficient independent knowledge upon which to corroborate

the claimant’s claim.  Roberts v. Leo-Levi Hospital, 8 Ark.

App. 184, 649 S.W.2d 402 (1983).  Moreover, the Commission

need not base a decision on how the medical profession may

characterize a given condition, but rather primarily on

factors germane to the purposes of the Workers’ Compensation

Law.  Weldon v. Pierce Bros. Constr., 54 Ark. App. 344, 925

S.W.2d 179 (1996).

          In the present claim, the claimant’s entire case

rests upon her claim that she slipped and almost fell at

work injuring her knee.  The claimant did not provide Dr.

Mitchell with a history of any prior problems with her knee. 

In fact, it even appears that the claimant tainted Dr.

Mitchell’s opinion of respondents by providing him with a

history of being fired for having osteoarthritis, thus,

diminishing the reliability of any causation opinion

rendered by Dr. Mitchell.  Furthermore, the claimant denied

at her deposition that she had ever had any previous

treatment for her left knee, had ever had any problems with

her left knee, or had ever had her left knee x-rayed prior

to her alleged injury.   In addition, the claimant lied
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about her previous problems with her left knee when she

completed the Post-Offer Health Assessment upon be hired by

respondents.  In short, the claimant’s testimony is not to

be believed.

          The claimant clearly suffered from osteoarthritis

in her left knee before she ever went to work for

respondents.  The majority relies upon the MRI findings of a

lateral meniscus tear in finding that the claimant sustained

a compensable injury as there was no evidence that this

finding was present before the claimant’s alleged work

related injury.  However, I note that the claimant presented

to Dr. Walker in August 2011 with the same complaints she

had in January and February 2007.   It was not until the

claimant was seen by Dr. Lofton in September 2011, with a

bruise for the very first time, that any evidence of a

meniscus tear was noted.  Clearly, the bruise was not caused

by the claimant’s alleged slip and near fall on July 28,

2011, as it did not appear until 6½ weeks after her alleged

injury.  This bruising, which is clearly an objective

medical finding is significant in that it suggests a new

injury or insult occurred to the claimant’s knee after her

alleged incident that may account for the objective findings
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of a meniscus tear relied upon by the majority to support a

finding of compensability.  Given that the new objective

finding of a meniscus tear was not detected almost until 2

months after the alleged injury, and the fact that a new

finding of bruising which can not be related to the alleged

injury was also noted almost 2 months after the alleged

injury, I cannot find that the claimant has established by a

preponderance of the evidence that the objective finding

relied upon by the majority is actually related to her

alleged injury.  

          Accordingly, for those reasons set forth herein, I

respectfully dissent.   

                                 
KAREN H. MCKINNEY, COMMISSIONER


