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OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed June 6, 2013.  The administrative law judge

found that the claimant proved he sustained a compensable

injuries in the form of bilateral carpal tunnel syndrome. 

After reviewing the entire record de novo, the Full

Commission finds that the claimant proved he sustained a

compensable bilateral carpal tunnel syndrome injury.    
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I.  HISTORY

Lance Adams, age 46, testified that he became employed

with Kroger in April 1983.  Mr. Adams testified that he

performed different jobs for the respondent-employer,

including what the claimant described as “Night Stock.”  The

record contains a respondent’s Job Description for “Grocery

Night Stocker.”  The Job Description detailed Physical

Demands which included lifting various weights, carrying,

pushing, pulling, and reaching.  The Job Description also

included, “11.  Gripping constantly with a hand grip, and

occasionally a pinch grip throughout the shift,” as well as

“16.  Wrist position of neutral constantly, palm down

constantly, and palm up frequently throughout the shift.”

The claimant testified on direct examination:

Q.  Can you describe for the Judge in detail what
you have to do as a night 

stocker?

A.  Our cases will come on a pallet, a wooden
pallet.  And we will stack the pallets off.  We’ll
cut the lids off of boxes with a box cutter, put
the stock - carry the stock to where it belongs in
the shelf, and we will stock it in the shelf.  And
then you tear down the boxes so they don’t take up
a whole lot of space, to later taken them to the
baler, the cardboard baler.  
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Q.  And when you cut the tops off these boxes, or
take the tops off of them, what’s involved in that
job?

A.  Holding the cutter in your hand, and then
cutting all four sides of the boxes, and if it
doesn’t cut good, you rip it off with the other
hand and dispose of the lid, and then, like I say,
you have to - when you get done, you have to use
your hands to break the boxes down, to tear the
corners of the boxes, or bust the bottom out of
the boxes, and drop them....We just take one case
at a time to where it goes, carry it to that
position, and stock it, tear down your box....

Q.  About how many boxes are we talking about on a
shift?

A.  We usually do case counts.  I would say that
it’s probably easily 30 an hour, so you’re looking
at 7 ½ hours, because you have two 15-minute
breaks, so you’re looking at what, 300 cases, 3 or
400, somewhere around in there....

Q.  Now, when you get through tearing a box down,
what do you do with it?

A.  It’s placed in a bascart, and then it’s rolled
to the back, and baled when your bascart gets
full.

Q.  Would you do this for your full shift?

A.  Yes - well, once we get everything stocked, we
do condition the shelves.  We, you know, grab
product, one or two, however many you can grab in
your hand, and pull it forward and making it look
nice for the customers....

Q.  Do all these jobs require you to use your
hands?

A.  Yes.
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Q.  Essentially continuously to manipulate
objects?

A.  Yes.  

Steven Hooten, the respondent-employer’s store manager,

corroborated the claimant’s testimony.  Mr. Hooten testified

that the claimant “probably stocks more boxes than that a

night....I would say it would be closer to 40 cases an

hour.”

The claimant testified on cross-examination that, in

addition to his employment at Kroger, he was also owner of a

sporting goods-pawn shop.  The claimant agreed that

“product” would need to be removed from boxes as it came

into the pawn shop, including such items as clothing,

sporting goods equipment, and pawned items.  The claimant

testified, however, that he performed very little shelving

or stocking at his store, and that he had an assistant who

performed most of that type of work.  

In any event, the parties stipulated that the

employment relationship existed between the claimant and the

respondent-employer “on all relevant dates in 2011.”  The

claimant testified that he began to suffer from numbness,

tingling, hurting, and aching, and “that was in 2011 when I
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knew I had to get something done about it, that it wasn’t

something that was going to go away.”      The claimant

presented to his family physician, Dr. Allan Kirkland, on

August 8, 2011 and complained of “Bilat arm numbness....Pt

has had issues with loss of sensation in BUR for over two

years.  It has progressively gotten worse over the last 6-8

months.  He has thrown his fishing rods into the water

unable to feel the rod in his hand.  He has pain in bilat

shoulders and they are tender to the touch.”  Dr. Kirkland

referred the claimant to Coulter Physical Therapy for

electrodiagnostic testing.  The record contains an NCV

Report from Coulter Physical Therapy dated August 9, 2011. 

The NCV Report showed the “Onset Date” to be January 1,

2011.  Seth Coulter, PT, signed the following conclusions:

“Nerve Conduction Velocity Studies have been completed on

Lance Adams’ bilateral upper extremities revealing slowing

of the median motor and sensory latencies consistent with

carpal tunnel involvement bilaterally.”  Dr. Kirkland stated

on the NCV Report, “Carpal tunnel bilaterally - MRI neck to

see if abnormality there - if normal - consider wrist

splints or surgeon consult.”  An MRI of the claimant’s
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cervical spine was taken on August 18, 2011, with the

opinion, “Mild disc bulge at C6-7.”  

An LPN for Dr. Kirkland contacted the claimant on

August 23, 2011 and noted, “Called.  LMVM with MRI results. 

Told pt to go by Berry’s & p/u cock up wrist splints for

carpal tunnel sx.  If not better in 6 wks f/u in clinic.” 

The record indicates that Dr. Kirkland prescribed daily use

of “cock up wrist splints” bilaterally on September 16,

2011, September 21, 2011, October 3, 2011, December 5, 2011,

and January 19, 2012.  The claimant agreed on cross-

examination that he reported his carpal tunnel symptoms to

the respondent-employer in February 2012.  Steven Hooten,

the store manager, testified that the claimant submitted a

First Report Of Injury on February 3, 2012.    

A pre-hearing order was filed on February 11, 2013. 

The claimant contended that he “sustained compensable

injuries to his wrists/hands in the form of bilateral carpal

tunnel syndrome, as the result of employment activities for

the respondent.  He contends that these injuries have

required medical services.  Although the claimant has

continued to work, it is anticipated that he will experience

a period of temporary total disability following recommended
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surgery for his compensable bilateral carpal tunnel

syndrome.  He requests that his attorney be awarded the

statutory fee on all appropriate benefits.  Finally, he

requests that his entitlement to any other types of benefits

be reserved until such issues are ripe.”  The respondents

contended that “the claimant’s condition is not a

compensable injury as defined by the Arkansas Workers’

Compensation Act.”  

The parties agreed to litigate the following issues:

1.  Whether the claimant sustained compensable
injuries to his wrists/hands, in the form of
bilateral carpal tunnel syndrome.
2.  The claimant’s entitlement to benefits in the
form of medical services, and temporary disability
compensation.
3.  Fees for legal services.  

Dr. Kirkland stated on April 15, 2013, “It is my

medical opinion that Mr. Lance Adams’ carpal tunnel syndrome

is at least in part due to his type of work at Kroger.  It

played a role in his development of the syndrome.”  

A hearing was held on April 24, 2013.  The claimant

testified that he remained employed with the respondents. 

The claimant testified that he continued to suffer from

pain, numbness, and difficulty gripping objects.  The
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claimant testified, “I’m just waiting for compensation to

have surgery.”      

The parties deposed Dr. Kirkland on April 24, 2013,

following the hearing.  Dr. Kirkland testified that he had

discussed with the claimant a referral to an orthopedic

surgeon, but the claimant “wasn’t ready to get his hands cut

on.”  The respondents’ attorney questioned Dr. Kirkland:

Q.  Claimant’s Exhibit No. 1 to the hearing that
we had earlier today is an April 15 letter that -
that was written by you, correct?  That is your
signature, correct?

A.  Yes, sir.

Q.  What precipitated - you know, what happened
for you to generate this letter, Claimant’s
Exhibit No. 1?

A.  Yes, sir.  He - Lance called me and said that
he needed some sort of documentation with respect
to carpal tunnel and the role his work would have
likely played in - on that....He’s been working
there a number of years and done a lot of
different jobs.  And the sorts of work, I remember
him stocking and working in the frozen-food
section, and those sorts of things that involve a
lot of repetitive motion and palm - or stress,
tearing down boxes and those sorts of things.  So
it led me to believe that it probably is
partially, at least, contributing to his carpal
tunnel....

Q.  And I note that your report, it doesn’t use
phrasing like “within a reasonable degree of
medical certainty or probability,” “in my opinion,
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the specific work activities was more than 50
percent of the cause of his development of carpal
tunnel.”  You don’t use those terms.  Why not?

A.  It would be very difficult for anybody to say,
with certainty, that the work activities were the
greatest factor in any case of carpal tunnel
syndrome....

Q.  So I gather then, that, you know, while you -
based on what Mr. Adams described to you as a work
activity - 

A.  Uh-huh.

Q.  - you think it, at least in part, played a
role?

A.  Yes, sir.

Q.  But as to whether those work activities was
more than 50 percent of the cause of his carpal
tunnel syndrome, is it your testimony that you
really can’t say that?

A.  Yeah.  I don’t know that I could say that it’s
definitely - 

Q.  Okay....And in drafting this letter, Dr.
Kirkland, did you try to - and I don’t want to - I
hate to use this word, but in your - in the
greatest degree possible, try to make correlation
between his work and his carpal tunnel syndrome,
as much as you thought you were comfortable with?

A.  Yes, sir....  

The claimant’s attorney questioned Dr. Kirkland:

Q.  Now, let’s assume that the evidence shows that
he was using his hands at Kroger’s to perform
employment activities that required lifting up to
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60 pounds.  Well, let me just give you this. 
(Indicating) And I’m showing you Respondents’
Exhibit Number 2.  Let’s assume that is what
Kroger says his employment activities involved.

A.  Yes, sir.  Those are the sorts of things he
described to me when we spoke.

Q.  Okay.  Particularly, relatively, hand-and-
wrist-intensive actions constantly during workday,
during an eight-hour day.  Now, assuming that the
evidence shows that he engages in no other
activities that involve anywhere near this type
of repetitive and constant use of his hands and
wrists, would it be your opinion that the most
likely or probable cause of his bilateral carpal
tunnel syndrome would be these activities
performed at Kroger’s?

A.  It’s hard to specifically speak to causation,
but the common thinking is, yes, this sort of work
is the sort of thing that causes that....

Q.  Assuming that he doesn’t pursue any other
activities that would involve anywhere approaching
this degree of repetitive and intensive use of his
hands and wrists would this be the most likely or
probable cause of his bilateral carpal tunnel
syndrome?

A.  Yes, sir....

Q.  If all these other potential causes that could
be acting in this case were added together, can
you say within a reasonable degree of medical
certainty that his employment activities were
clearly the greatest contributing factor?

A.  Oh, that’s a tough one.  In the absence of any
other known factors, yes, I mean they - that would
kind of be the assumption, that the work caused
it.
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An administrative law judge filed an opinion on June 6,

2013.  The administrative law judge found that the claimant

proved he sustained compensable injuries, and that the

claimant was entitled to reasonably necessary medical

treatment.    

The respondents appeal to the Full Commission.

II.  ADJUDICATION

A.  Compensability

Act 796 of 1993, as codified at Ark. Code Ann. §11-9-

102(4)(Repl. 2002), provides:

(A) “Compensable injury” means:
(ii) An injury causing internal or external
physical harm to the body and arising out of and
in the course of employment if it is not caused by
a specific incident or is not identifiable by time
and place of occurrence, if the injury is:  
(a) Caused by rapid repetitive motion.  Carpal
tunnel syndrome is specifically categorized as a
compensable injury falling within this
definition[.]

Proof of rapid repetitive motion is not necessary for a

finding of compensability on a claim involving carpal tunnel

syndrome.  Kildow v. Baldwin Piano & Organ, 333 Ark. 335,

969 S.W.2d 190 (1998).  A compensable injury must be

established by medical evidence supported by objective

findings.  Ark. Code Ann. §11-9-102(4)(D)(Repl. 2002). 
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“Objective findings” are those findings which cannot come

under the voluntary control of the patient.  Ark. Code Ann.

§11-9-102(16)(A)(i)(Repl. 2002).  

Ark. Code Ann. §11-9-102(4)(Repl. 2002) also provides:

(E) BURDEN OF PROOF.  The burden of proof of a
compensable injury shall be on the employee and
shall be as follows:
(ii) For injuries falling within the definition of
compensable injury under subdivision (4)(A)(ii) of
this section, the burden of proof shall be by a 
preponderance of the evidence, and the resultant
condition is compensable only if the alleged
compensable injury is the major cause of the
disability or need for treatment. 

Preponderance of the evidence means the evidence having

greater weight or convincing force.  Metropolitan Nat’l Bank

v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003). 

“Major cause” means “more than fifty percent (50%) of the

cause,” and a finding of major cause shall be established

according to the preponderance of the evidence.  Ark. Code

Ann. §11-9-102(14)(Repl. 2002).

An administrative law judge found in the present

matter, “3.  The claimant proved by a preponderance of the

evidence that he sustained gradual onset injuries to his

wrists, in the form of bilateral carpal tunnel syndrome,

while working for the respondent-employer in 2011.”  The
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Full Commission finds that the claimant proved by a

preponderance of the evidence that he sustained a

compensable bilateral carpal tunnel syndrome injury.  The

administrative law judge stated in her opinion that the

claimant must prove “that work-related activities are the

major cause of his disability or need for medical

treatment.”  This statement was error as a matter of law,

because the claimant is not required to prove that his work

was the major cause of his injury.  Instead, the claimant is

required to prove by a preponderance of the evidence that

the alleged compensable injury is the major cause of his

disability or need for treatment.  See Ark. Code Ann. §11-9-

102(4)(E)(ii)(Repl. 2002); Medlin v. Wal-Mart Stores, Inc.,

64 Ark. App. 17, 977 S.W.2d 239 (1998).  Nevertheless, the

Full Commission reviews an administrative law judge’s

decision de novo, and it is the duty of the Full Commission

to conduct its own fact-finding independent of that done by

an administrative law judge.  Crawford v. Pace Indus., 55

Ark. App. 60, 929 S.W.2d 727 (1996).  The Full Commission

makes its own findings in accordance with the preponderance

of the evidence.  Tyson Foods, Inc. v. Watkins, 31 Ark. App.

230, 792 S.W.2d 348 (1990).
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In the present matter, the claimant became employed

with the respondents in 1983.  The claimant performed

various jobs for the respondents, including that of “Night

Stocker.”  As we have noted, the job description for

“Grocery Night Stocker” showed that the claimant was

required to use both hands to lift, carry, push, pull, and

reach.  The Job Description specifically indicated that the

claimant was required to “grip constantly with a hand grip”

and move his wrists, “palm down constantly, and palm up

frequently throughout the shift.”  The claimant credibly

testified that his work as a Night Stocker also required

hand-intensive duties which included breaking down boxes at

a rate of 30 per hour over a 7 ½ hour work shift.  The

claimant’s store manager corroborated the claimant’s

testimony.  In August 2011, the claimant sought treatment

with Dr. Kirkland for numbness in his bilateral upper

extremities.  After electrodiagnostic testing showed

objective findings consistent with bilateral carpal tunnel

syndrome, Dr. Kirkland diagnosed bilateral carpal tunnel

syndrome.

The respondents contend that Dr. Kirkland’s opinion

regarding causation was not stated within a reasonable
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degree of medical certainty, as is required by Ark. Code

Ann. §11-9-102(16)(B)(Repl. 2002).  When a medical opinion

is sufficiently clear to remove any reason for the trier of

fact to have to guess at the cause of the injury, that

opinion is stated within a reasonable degree of medical

certainty.  Huffy Service First v. Ledbetter, 76 Ark. App.

533, 69 S.W.3d 449 (2002), citing Howell v. Scroll Tech.,

343 Ark. 297, 35 S.W.3d 800 (2001).  However, expert

opinions based on such words such as “could,” “may,” or

“possibly” lack the definiteness required to prove the

causal connection.  Frances v. Gaylord Container Corp., 341

Ark. 527, 20 S.W.3d 280 (2000).

In the present matter, the Full Commission finds that

Dr. Kirkland’s opinion addressing compensability was stated

within a reasonable degree of medical certainty.  Dr.

Kirkland stated on April 15, 2013, “It is my medical opinion

that Mr. Lance Adams’ carpal tunnel syndrome is at least in

part due to his work at Kroger.  It played a role in his

development of the syndrome.”  Dr. Kirkland testified at

deposition that the claimant’s hand-intensive work for the

respondents “probably” contributed to carpal tunnel

syndrome.  Dr. Kirkland testified that the claimant’s work
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“is the sort of thing that causes” carpal tunnel syndrome. 

Dr. Kirkland agreed that the claimant’s hand-intensive work

duties for the respondents was “the most likely or probable

cause” of the claimant’s carpal tunnel syndrome.  In

assessing Dr. Kirkland’s medical opinion and comparing said

opinion to the evidence of record, we can find no reason to

have to guess at the cause of the claimant’s injury.  Huffy

Service First, supra.  We find that Dr. Kirkland’s opinion

was stated within a reasonable degree of medical certainty.  

The Full Commission finds that the instant claimant

proved by a preponderance of the evidence that he sustained

a compensable injury.  We find that the claimant proved he

sustained a bilateral carpal tunnel syndrome injury causing

physical harm to the body and arising out of and in the

course of employment.  The claimant established a

compensable injury by medical evidence supported by

objective findings, namely the electrodiagnostic testing

which confirmed bilateral carpal tunnel syndrome.  The

claimant proved by a preponderance of the evidence that the

compensable bilateral carpal tunnel syndrome injury was the

major cause of his need for treatment.  There is no

probative evidence of record demonstrating that the



ADAMS - G202568 17

claimant’s bilateral carpal tunnel syndrome arose out of the

claimant’s employment at his pawn shop, or that the

claimant’s work at his pawn shop was the major cause of his

bilateral carpal tunnel syndrome. 

B.  Medical Treatment

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2002).  The

employee has the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary. 

Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W.3d

445 (2005).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission.  Wright

Contracting Co. v. Randall, 12 Ark. App. 358, 676 S.W.2d 750

(1984).  

An administrative law judge found in the present

matter, “5.  The claimant proved by a preponderance of the

evidence that all of the medical treatment of record was

reasonably necessary in connection with his compensable

hands/wrists injuries of 2011, including the MRI of the

cervical spine.  The claimant is also entitled to such
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additional treatment as will be reasonably necessary to

repair his wrists.”  The Full Commission finds that the

claimant proved that all of the medical treatment of record

beginning with Dr. Kirkland’s treatment on August 8, 2011

was reasonably necessary in connection with the claimant’s

compensable bilateral carpal tunnel syndrome injury.  There

are currently no medical opinions in evidence recommending

that the claimant undergo surgery.  Dr. Kirkland, a family

physician, testified that he had not referred the claimant

to a specialist such as an orthopedic surgeon.  Dr. Kirkland

explicitly testified that the claimant “wasn’t ready to get

his hands cut on.”  

Based on our de novo review of the entire record, the

Full Commission finds that the claimant proved by a

preponderance of the evidence that he sustained a

compensable bilateral carpal tunnel syndrome injury.  The

claimant proved that the medical treatment of record

beginning August 8, 2011 was reasonably necessary in

connection with the compensable injury.  There are currently

no expert medical opinions recommending surgery, and the

Full Commission does not adjudicate at this time whether

surgical treatment would be reasonably necessary in
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accordance with Ark. Code Ann. §11-9-508(a)(Repl. 2002). 

For prevailing on appeal to the Full Commission, the

claimant’s attorney is entitled to a fee of five hundred

dollars ($500), pursuant to Ark. Code Ann. §11-9-

715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

finding that the claimant has proven by a preponderance of

the evidence that he sustained bilateral carpal tunnel

syndrome arising out of and in the course of his employment

with the respondent-employer, and that his work-related

activities are the major cause of his disability or need for

treatment. My carefully conducted de novo review of this



ADAMS - G202568 20

claim in its entirety reveals that the claimant has failed

to prove that his carpal tunnel syndrome arose out of his

employment or that his employment activities are the major

cause for his need for treatment. 

          The facts in this claim are fairly straightforward

and undisputed.  The claimant, a thirty-year employee of the

respondent-employer, had worked as a night stocker for the

respondent employer for approximately 15 years prior to his

alleged injury.  The claimant testified, and the claimant’s

supervisor, Steven Hooten, verified that the claimant’s work 

involved frequent and repetitive lifting, grasping, cutting,

and reaching for approximately 7 1/2 hours per 8 hour shift. 

Whereas the claimant testified that these activities

typically involved 300 boxes of various items over the

course of his shift, Mr. Hooten stated that this was, in

fact, a conservative estimate, and that it was probably

closer to 400 boxes per 8 hour shift. 

          The claimant testified, and the record confirms

that on August 8, 2011, the claimant presented to Dr. Alan

Kirkland with bilateral numbness in his arms and pain in

both shoulders.  According to Dr. Kirkland’s deposition

testimony of April 24, 2012, the claimant reported symptoms



ADAMS - G202568 21

in his arms for the past two years, which had progressively

worsened in the past six to eight months.  Dr. Kirkland

confirmed that the claimant had no history of prior

complaints with regard to bilateral arm numbness.   

          In response to his reported symptoms, Dr. Kirkland

referred the claimant to Coulter Physical Therapy for a

nerve conduction study.  The results of that study were

positive for bilateral carpal tunnel syndrome.  A subsequent

MRI of the claimant’s cervical spine revealed normal

findings with the exception of a broad-based disc bulge at

C6-7.  Otherwise, according to Dr. Kirkland there was no

evidence of cervical nerve or disc disease.  Having ruled

out any cervical issue, as standard treatment for carpal

tunnel syndrome Dr. Kirkland recommended cock-up splints. 

Although, according to Dr. Kirkland the possibility of

surgery was discussed at that time, the doctor stated that

the claimant was opposed to such treatment.  

          Dr. Kirkland testified that the claimant phoned

him asking for documentation regarding the role his work for

the respondent-employer may have played in his carpal tunnel

syndrome.  On April 15, 2012, Dr. Kirkland responded with a

letter of general concern, stating:
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It is my medical opinion that Mr. Lance
Adams’ carpal tunnel syndrome is at
least in part due to his type of work at
Kroger. It played a role in the
development of the syndrome.

          Dr. Kirkland’s testimony in this regard is as

follows:

Q. Okay. I’m looking at your report, it
-- let me ask you this, the -- this
April -- this Claimant’s Exhibit 1, the
April 15 letter, was the phone call from
Mr. Adams, is what -- 

A. Yes, sir.

Q. -- precipitated this? What about
anything in writing, did you get
anything in writing from him, asking you
specifically what he needed you to
address?

A. No, sir. At the time of the phone
call, I just asked, you know, quickly
what -- remind me of the sorts of things
you did at Kroger. And he told me about
the duties. He’s been working there a
number of years and a number of
different jobs. And the sorts of work, I
remember him describing stocking and
working in the frozen-food section, and
those sorts of things involve a lot of
repetitive motion and palm -- or stress,
tearing down boxes and those sorts of
things. So it led me to believe that it
probably is partially, at least,
contributing to his carpal tunnel.

Q. That’s what I wanted to ask -- well,
the other thing I wanted to ask you
about was your, -- the report says, “Is
at least in part due to his type of work
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at Kroger. It played a role in the
development of the syndrome.”

A. Yes, sir.

Q. Can you have carpal tunnel syndrome
without having the sort of work
activities that can bring it on? I mean
--
 
A. Yes.

Q. -- can you just have it?

A. Yes, they can.

Q. Is it unusual to have it in both
hands at the same time?

A. No. It’s fairly common.

Q. And I note that your report, it
doesn’t use phrasing like “within a
reasonable degree of medical certainty -
-
 
A. Uh-huh.

Q. -- or probability,” “in my opinion,
the specific work activities was more
than 50 percent of the cause of his
development of carpal tunnel.” You don’t
use those terms. Why not?

A. It would be very difficult for
anybody to say, with certainty, that the
work activities were the greatest factor
in any case of carpal tunnel syndrome.
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          Dr. Kirkland later confirmed that should splints

and other conservative measures be ineffective in treating

the claimant’s carpal tunnel syndrome symptoms, surgery

would be indicated. 

          Finally, on cross-examination, Dr. Kirkland agreed

that, absent other potential causes, he would assume that

the claimant’s work activities were the greatest

contributing factor to his carpal tunnel syndrome.  Dr.

Kirkland acknowledged, however, that he failed to discuss

with the claimant his work-related activities at his own

business. 

          The record reveals that the claimant has owned his

own pawn-shop/sporting goods store for several years.  The

claimant acknowledged that he purchased the business in

1995, and that his father helped him run it up until his

death in 2005.  The claimant admitted that after his

father’s death, he began spending more time at the pawn shop

and less working for Kroger.  The claimant testified that he

has help with the business on Thursdays, Fridays, and

Saturdays, and he stated that this helper does most of the

unpacking and stocking of merchandise.   Further, the

claimant, who is left-handed, admitted that he uses his left
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hand predominantly in his work activities.  The claimant

testified that he waited six months to report his carpal

tunnel syndrome as a work related injury, hoping that it

would go away.

          It is undisputed that the claimant has been

diagnosed and treated for bilateral carpal tunnel syndrome,

for which he now needs surgery.  While his treating

physician, Dr. Kirkland, has opined that the claimant’s work

activities are a contributing factor to his carpal tunnel

syndrome, he has failed to state within a degree of medical

certainty that the claimant’s work activities with the

respondent-employer are the major cause of his condition. 

Therefore, I find that the claimant has failed to meet his

burden of proof in this claim in order to establish

compensability.

          In Crudup v Regal Ware, Inc., 341 Ark. 804, 20

S.W.3d 900 (2000), the court found that the Commission erred

in finding that the claimant’s injury, namely his carpal

tunnel syndrome, was the major cause (meaning more than 50%)

of his disability or need for treatment.  The court stated

that in order to satisfy the “major cause” requirement, Mr.

Crudup must also have proven a casual connection between his
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employment and his injury.  Crudup, supra.  Whereas the only

evidence that Mr. Crudup presented to support a causal

relationship between his work activities and his carpal

tunnel syndrome was a letter written by his physician, the

court found this evidence insufficient to establish

compensability.  In so finding, the court stated that

“medical opinions addressing compensability must be stated

within a reasonable degree of medical certainty.  Crudup,

supra; citing, Ark. Code Ann. §11-9-102(16)(B).  In

addition, the court stated as follows:

In Frances v. Gaylord Container Corp.,
we held that “expert opinions based upon
‘could,’ ‘may,’ or ‘possibly,’ lack the
definiteness required to meet the
claimant’s burden to prove causation
pursuant to Ark. Code Ann. §11-9-
102(16)(B). Id., 341 Ark. at 533, 20
S.W.3d at 284.
Dr. Moore’s medical opinion, like that
which we rejected in Frances v. Gaylord
Container, supra, is nothing more than a
statement of theoretical possibility. He
states only that Mr. Crudup’s working
conditions could have caused his
symptoms. We must therefore conclude
that Dr. Moore’s opinion lacks the
requisite definiteness required by §11-
9-102(16)(B). In fact, Dr. Moore’s
statement that a review of Mr. Crudup’s
work requirements would make it easier
“to determine if the carpal tunnel
syndrome could be related to this work
activity” indicates that he has not yet
formed an opinion regarding a causal
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connection. Despite the fact that Regal
Ware provided Dr. Moore with a
description of Mr. Crudup’s work
activities, the record does not
demonstrate that any more definite
opinion was ever given by Dr. Moore.
Consequently, we hold that Dr. Moore’s
medical opinion was insufficient to
support a finding of compensability.
Crudup, supra; see also, Frances v.
Gaylord Container Corp., 341 Ark. 527,
20 S.W.3d 280 (2000). 

          In addition, the court stated, although it was

undisputed that Mr. Crudup’s employment activities required

quick hand and wrist movements throughout the day, such

evidence was insufficient to establish that his carpal

tunnel syndrome was caused by his work.  Id.  Furthermore,

the court noted that the respondent was not required to

introduce evidence establishing that Mr. Crudup’s carpal

tunnel syndrome was not work-related; rather, the burden of

proof remained the claimant’s to establish that it was.  Id. 

          Here, as in Crudup, supra, although the claimant

has proven that he has an injury, namely bilateral carpal

tunnel syndrome, which has caused the need for medical

treatment, the claimant has failed to specifically prove by

a preponderance of the evidence that his work-related

activities for the respondent-employer caused this

condition.  Notwithstanding that Dr. Kirkland opined that
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the claimant’s carpal tunnel syndrome was caused “at least

in part” by his work activities over a 30 year span for the

respondent-employer, Dr. Kirkland was admittedly unaware of

the claimant’s similar work activities at his own business

for the past 18 years.  In addition, Dr. Kirkland admitted

that you can develop carpal tunnel syndrome for reasons

completely other than work-related activities.  In fact, Dr.

Kirkland specifically stated, “It would be very difficult

for anybody to say, with certainty, that the work activities

were the greatest factor in any case of carpal tunnel

syndrome.”  Therefore, Dr. Kirkland failed to ever

specifically attribute the claimant’s carpal tunnel syndrome

to his work-related activities for the respondent-employer. 

Rather, the doctor agreed that, absent other potential

causes, he would assume that the claimant’s work activities

were the greatest contributing factor to his carpal tunnel

syndrome.  However, Dr. Kirkland refused to state within a

reasonable degree of medical certainty that the claimant’s

work-activities for the respondent-employer were the major

cause of his carpal tunnel syndrome.

          In conclusion, Dr. Kirkland admittedly failed to

take the claimant’s other work-related activities into
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account when assuming that the claimant’s work activities

for the respondent-employer were the greatest contributing

factor to his carpal tunnel syndrome.  Moreover, the weight

of the credible evidence demonstrates that the claimant

worked 40 hours at his own business while cutting back his

hours at Kroger since his father died in 2005.  Therefore,

while it is true that the claimant was a night stocker for

the respondent-employer for 15 years prior being diagnosed

with bilateral carpal tunnel syndrome, it is equally as true

that the claimant performed similar activities in his own

business for at least six years prior to this diagnosis, as

well.  It is the claimant’s burden to prove that his work-

activities for the respondent-employer were the major cause

of his carpal tunnel syndrome.  And, frankly, I find the Dr.

Kirkland’s medical opinion amounts to nothing more than a

“statement of theoretical possibility.”  Crudup, supra. 

Therefore, I find that the Administrative Law Judge was

correct in giving Dr. Kirkland’s opinion relatively little

weight in her opinion due to the fact that it lacks the

requisite definiteness  to meet our statutory requirements

for establishing compensability.  However, I find that

because the claimant was admittedly engaged in similar work
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activities in his own business simultaneously with the work

he performed for the respondent-employer during the time in

question, I further find that the claimant has failed in his

burden of proving that his work activities for the

respondent-employer were the major cause of his carpal

tunnel syndrome, or that there is even a causal connection

between the two.  Therefore, I find that the claimant has

failed to present sufficient evidence to support a finding

of compensability.  For all the reasons set forth above, I

must respectfully dissent.

                                 
KAREN H. MCKINNEY, COMMISSIONER

Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

          After my de novo review of the entire record, I

concur in part with, but must respectfully dissent, in part,

from the majority opinion.  I agree with the entire majority

opinion, except for the refusal to award additional medical

benefits.  The Administrative Law Judge awarded “additional

medical treatment as will be reasonably necessary to repair
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his wrists.”  The majority did not affirm this award,

because there were “no medical opinions in evidence

recommending that the claimant undergo surgery.”  I disagree

with this assertion and with the majority’s conclusion.

          First, the award of additional medical treatment

reasonably necessary to repair his wrists did not

necessarily require surgery.  The claimant has a compensable

condition for which he has not attained maximum medical

improvement.  The respondents are responsible for reasonably

necessary medical treatment of his compensable injury.  The

award did not require surgery, but it did allow for

treatment to which the claimant is entitled and which is

reasonably necessary.  There is no need for the majority to

alter this portion of the award, other than to “split the

baby,”  softening the insult to the respondents by not fully

affirming the opinion in favor of the claimant.

          Second, the factual basis for the majority’s

opinion on this issue is faulty.  The majority states:

There are currently no medical opinions
in evidence recommending that the
claimant undergo surgery.  Dr. Kirkland,
a family physician, testified that he
had not referred the claimant to a
specialist such as an orthopedic
surgeon.  Dr. Kirkland explicitly
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testified that the claimant “wasn’t
ready to get his hands cut on.”

          However, the evidence shows that Dr. Kirkland

stated that surgery was the next treatment option for the

claimant and that the claimant was ready to have surgery. 

At deposition, the following exchange occurred between Dr.

Kirkland and the respondents’ attorney:

Q    Is that [cock-up splints] something
that you would prescribe when it
was determined - the nerve
conduction studies came out
positive for carpal tunnel?

A    Yes, sir.

Q    That’s pretty standard treatment
... for carpal tunnel?

A    Yes, sir.

Q    As it relates to treating carpal
tunnel ... do you - would you
normally refer someone to an
orthopedic surgeon or someone in
that specialty, a hand surgeon, to  
... address that?

A    If ... the splints and the anti-
inflammatory medicines aren’t
effective, yes.

Q    Do you know if you’ve made such a
referral for Mr. Adams, between
then - August of ‘11 until now?

A    We had, I think, briefly discussed
it and he wasn’t ready to get his
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hands cut on.  That’s basically
what -

 
Q    Do you have any idea when you

discussed that?

...

A    It hasn’t - it hasn’t been really
recent, so I think it would have
been closer to the initial visit
[August 8, 2011].

...

Q    And I gather, again, when it comes
to treating carpal   tunnel, other
than cock-up splints, which you - I
mean, you prescribed that back in
August of - 

A    Uh-huh, yes,

Q    - 2011.  If he continues to have
problems with it and that doesn’t
help, and anti-inflammatories - and
I’m assuming things like ibuprofen
and those sort of things, correct?

A    Yes, sir.

Q    Then you refer patients to
orthopedic surgeons -

A    An orthopedic surgeon.

Q    Is there anyone in particular you
would refer him to?         

...

A    No.  All of the orthopedists do a
pretty adequate job.  Dr. Allison
seems to do the most hand work in
Russellville.
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          The claimant testified at the hearing about

working, about the question of whether the workers’

compensation carrier would cover his hand problem, and about

surgical repair of his hands:

Q    Why have you kept working?

A    Well, the main reason is I haven’t
been able - I mean, I was waiting -
waiting to see who was going to pay
for it, because I want to get
surgery done, but at the time, I    
didn’t think that - well, workers’
comp denied me...

Q    Do you need your salary?

A    Do I need my salary? Yes.

Q    Do you need to keep your insurance
going?

A    Yes.

Q    Has that played any role in your
continuing to work there?

A    Oh, absolutely.

Q    Have your problems with your hands
affected your ability to do this
job?

A    Yes... Well, besides just the pain
of holding stuff, especially heavy
objects like a 46-ounce can of
juice, I’ve dropped several things,
because I can’t tell how tight my
grip is on anything.
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Q    What problems specifically are you
having with your hands now?

A    Numbness and aching.

Q    Why haven’t you done something to
have these problems fixed?

A    Well, the main reason is I - you
know, I didn’t know who was going
to pay for it, and I didn’t want to
be out a ton of money in surgery,
and have to pay it out of my
pocket.

Q    And you wish to have, I assume Dr.
Kirkland has recommended surgery
for your hands, is that correct?

A    Yes.  He said he didn’t know
anybody that he’d really recommend
so I was going to have a doctor, a
guy I graduated with he is in
Greenwood and he said he knew a guy
and so I was going to pursue that
probably in Fort Smith.

Q    To have your surgery.

A    Yes, ma’am.
...
A    I am trying to get, first of all,

compensated for what money I’m out
getting diagnosed, and then I would
like to get my surgery done and
have it paid for.

Q    Do you want to get your hands
fixed?

A    Absolutely, yes.

...
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Q    Okay.  Are you seeing Dr. Kirkland
now dealing with your hands or are
you just waiting to see what       
happens?

A    I’m just waiting for compensation
to have surgery.

          The record also shows that the claimant’s claim

for benefits was controverted.

          The fact that the claimant did not want surgery

close in time to August 2011 is not a sufficient basis to

deny additional reasonably necessary medical treatment,

where the claimant clearly testified that he wanted and

needed surgery to correct his problems and where his

physician stated that surgery was indicated where splints

and medication were insufficient and that he would refer the

claimant to a hand specialist.  The claimant’s claim for

benefits was denied, leaving him to manage his symptoms as

best he could until a determination was made by the

Commission as to who is responsible for his carpal tunnel

syndrome.

          While I agree whole-heartedly with the majority

opinion awarding the medical benefits of record for the

claimant’s compensable carpal tunnel injury, I cannot do the

same for the denial of further reasonably necessary medical
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treatment, which is not supported by substantial evidence,

and which is not necessary.  I would caution the claimant to

be very mindful of the statute of limitations in this

matter.

          For the foregoing reasons, I concur, in part, but

must respectfully dissent, in part, from the majority 

opinion.

______________________________
PHILIP A. HOOD, Commissioner


