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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. C127363, E102131, F309881

JAMES E. ADAMS, EMPLOYEE  CLAIMANT

GEORGIA PACIFIC CORPORATION, 
SELF-INSURED EMPLOYER RESPONDENT NO. 1

SEDGWICK CLAIMS MANAGEMENT SERVICES,
CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY 
TRUST FUND RESPONDENT NO. 2

OPINION FILED AUGUST 2, 2013

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EDDIE H. WALKER,
Attorney at Law, Fort Smith, Arkansas.

Respondents No. 1 represented by the HONORABLE SUSAN M.
FOWLER, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVID L.
PAKE, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed April 15, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 
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1. The Arkansas Workers’
compensation Commission has
jurisdiction of this claim in
which the employment
relationship existed among the
parties on April 28, 1971,
April 28, 1972, and October 22,
1974. The claimant has been
accepted as permanently and
totally disabled.

2. Due to a clerical error, there has been
an overpayment of $749.36, to which the
Fund is entitled to recoup by deducting
an additional $6.50 weekly from the
claimant’s future benefits.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

I would not allow the Death and Permanent Disability

Fund a credit for its error.  The Fund pays the claimant

permanent total disability benefits in the amount of

$66.50 per week.  The claimant actually receives $60.00,

while the remaining $6.50 goes to his attorney. 

Pursuant to an order, the claimant received twenty-two

and one-half weeks of benefits without the withholding

of the fee and without paying the attorney the $6.50. 

This arrangement was conceived to avoid the potential of

an error by alternating from payments by the Fund to

payments by respondent-carrier until the twenty-two and
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one-half weeks had expired and then back to the Fund. 

Unfortunately, at the conclusion of that period of time,

the Fund committed an error by resuming payment of the

attorney’s fee, but failing to withhold that amount from

the claimant’s check.  This clerical error resulted in

an overpayment of $749.36.

The Fund seeks to take an extra $6.50 out of

the claimant’s weekly payment to recoup the erroneously

paid amount, so that the attorney will receive his $6.50

per week, the Fund will retain $6.50, and the claimant

will receive $53.50.  The claimant argued that the

payout order prevented the Fund from withholding the

extra amount.  The Administrative Law Judge agreed with

the Fund’s proposed solution, citing Maulding v. Price’s

Utility Contractors, 2009 Ark. App. 776, 358 S.W.3d 915,

in which the Court of Appeals affirmed a credit under

Ark. Code Ann. Sections 11-9-807(a) and 11-9-207(a)(5)

and (7).

First, I note that the Fund has attempted to

cast the claimant in a bad light for being unwilling to

agree to the withholding of an extra $6.50 out of his

weekly payment to correct the overpayment.  The Fund
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states that the error was a mere mistake, there was no

gratuitous payment, and that the claimant’s refusal is

“shameful.”  However, the Fund made an error, paying

more benefits than it should, after retaining the

responsibility for making the payments to avoid any

potential error.  The Fund was aware of the complicated

nature of the claim, yet failed to live up to the

responsibility it assumed.  

There is no provision in the law for allowing

a credit to a party who made payments to a person in

excess of the payments to which he was entitled unless

those payments were advance payments of compensation. 

Ark. Code Ann. Section 11-9-807(a).  Good faith is not a

consideration, nor is the presence of a mistake.  Since

the claimant was only entitled to $66.50 in weekly

compensation, out of which $6.50 was paid to his

attorney, then the extra amount paid to him was

gratuitous, and no credit is due.  The Fund was under no

confusion about the facts or its responsibilities.  The

Fund did not intend to pay the claimant benefits ahead

of the time they were due.  The Fund is bound by a final

order establishing the amounts to be paid to the
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claimant and how they were to be paid.  There was no

change in the facts, such as in Maulding, in which the

carrier paid on an impairment rating that was determined

to have been erroneously too high. 

The Fund was responsible for complying with

the orders concerning the payment of benefits in this

claim.  The Fund took on the responsibility of adjusting

the payment of benefits in order to avoid potential

errors in changing the party paying the benefits back

and forth.  The Fund made an error.  The Fund wants to

reduce the claimant’s paltry gross weekly benefit by

almost 10% and his net weekly benefit, after the

attorney’s fee is withheld, by almost 16%.  The claimant

is permanently totally disabled and relies upon the

benefits to which he is statutorily entitled to replace

the wages he can no longer earn.  It is unconscionable

to reduce his weekly by 16% to correct the Fund’s error.

This is not a case of advanced payments of

compensation.  It is the case of avoidable error made by

the party which purposefully took responsibility for

avoiding such an error.  The claimant should not be

punished for the Fund’s error.  I would not allow the
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Fund to recoup this amount.

                                   
PHILIP A. HOOD, Commissioner


