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EMPLOYEE                               CLAIMANT

WAL-MART ASSOCIATES, INC.,
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CLAIMS MANAGEMENT, INC.,
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OPINION FILED MAY 16, 2012

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE R. GUNNER DELAY,
Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE SUSAN FOWLER,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals and Respondent cross-appeals an

opinion and order of the Administrative Law Judge filed

December 30, 2011.  In said order, the Administrative

Law Judge made the following findings of fact and

conclusions of law:

1. The stipulations agreed to by the parties at
the pre-hearing conference conducted on July
20, 2011, and contained in a pre-hearing order
filed July 22, 2011, are hereby accepted as
fact.
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2. The claimant has proven by a preponderance of
the evidence his entitlement to a permanent
partial physical disability of 8 percent
impairment to the body as a whole.

3. The claimant has proven by a preponderance of
the evidence his entitlement to permanent
partial function disability in the form of
wage loss in an amount equal to 4 percent
whole body impairment.

4. The claimant has proven his attorney is
entitled to an attorney’s fee in an amount
commiserate with the benefits awarded herein
and the Arkansas Workers’ Compensation Act.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the December 30, 2011

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 
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IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion. After a de novo review of the record, I find

that the majority’s wage-loss award is too low.  I

recommend a wage-loss award in the amount of 50%.

          Pursuant to Ark. Code Ann. §11-9-522(b)(1),

the Commission has the authority to increase a

claimant’s disability rating when a claimant has been

assigned an anatomical impairment rating to the body as

a whole.  See Lee V. Alcoa Extrusion, Inc., 89 Ark. App.

228, 201 S.W.3d 449 (2005).  The wage-loss factor is the

extent to which a compensable injury has affected the

claimant's ability to earn a livelihood.  Id.  In

determining wage-loss disability, the Commission may

take into consideration such factors as the claimant’s

age, education, work experience, and other matters
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reasonably expected to affect his or her future earning

capacity.  Ark. Code Ann. §11-9-522 (b) (1).  Such other

matters include motivation, post-injury income,

credibility, demeanor, and a multitude of other factors. 

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961);

City of Fayetteville v. Guess, 10 Ark. App. 313, 663

S.W.2d 946 (1984); Curry v. Franklin Electric, 32 Ark.

App. 168, 798 S.W.2d 130 (1990), 54 Ark. App. 130, 923

S.W.2d 886 (1996). 

          Here, the claimant is 58 years old and a high

school graduate.  The claimant completed a one-year LPN

program at Westark Community College in the 1980s,

although it appears from the claimant’s testimony that

he never actually worked as an LPN.  Instead, the

claimant began employment as a truck driver.  Truck

driving has been the claimant’s primary occupation

throughout his life.  At one point, the claimant owned

and operated his own big truck.

          During his testimony, the claimant went

through a list of trucking companies that he had

attempted to gain employment with, but his attempts have

been unsuccessful.  He also testified that he attempted

to find employment in other industries, but those
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attempts also met with failure.  Given the number of

attempts to find employment, I find that the claimant is

highly motivated to return to work.

          In Dr. Evans’ May 23, 2011 letter, he stated

that, “I think he can return to his regular job as a

truck driver.”  However, Dr. Evans also placed a 50-

pound lifting restriction on the claimant’s right arm

and a push or pull restriction of 100 pounds with the

right arm.  I do not believe the claimant can return to

work as a truck driver at the wages he was making at the

time of injury.  Given his work restrictions and

considering the claimant’s age, education, and work

experience, I find that the claimant is entitled to wage

loss greater than the 4% awarded by the Administrative

Law Judge.  I place great importance on the claimant’s

high motivation to return to the work force.  I would

award the claimant wage-loss disability in the amount of

50%. This award acknowledges the fact that the claimant

has experienced actual wage loss.

          Wage-loss disability awards are left to the

discretion of the Full Commission; however, they must be

based on the evidence of record.  Here, the only wage

evidence of record presented shows that the claimant has
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sustained an actual wage loss of 100%.  The claimant

testified that he had applied with 14 trucking outfits

and has been unable to find work with a single one.  I

find that his lack of success in finding work in the

trucking industry, despite his 30 years of experience,

is due to his physical restrictions.

          There is no evidence of record indicating that

the claimant has only sustained the 4% wage-loss

disability awarded by the majority.  The claimant has

gone from making $94,000 a year to making zero.  Even if

he is able to return to trucking, his salary will most

likely be in the range of $40,000.  As such, 4% is

simply inadequate.  See Taggart v. Mid Am. Packaging,

2009 Ark. App. 335, 308 S.W.3d 643.

          For the aforementioned reasons, I must

respectfully dissent.

______________________________
PHILIP A. HOOD, Commissioner


