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FRANCES WISE, EMPLOYEE                         CLAIMANT

VILLAGE INN, EMPLOYER   RESPONDENT 
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OPINION FILED FEBRUARY 17, 2012

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EDDIE WALKER, JR.,
Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE JASON LEE,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed October 19, 2011.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The claimant has proven that she
suffered a loss in wage earning capacity
as a result of a compensable injury that
occurred in July of 2009.  The amount of
wage earning capacity loss is in an
amount equal to 50% impairment.

2. The claimant’s attorney is entitled to
attorney fees based on the difference
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between $118.00 that was initially paid
as benefits and the $154.00 that was
subsequently and correctly paid for the
time period that the incorrect amount
was paid.  Additionally, the claimant’s 
attorney is entitled to a fee based on
wage loss equal to a 50% impairment.

 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the October 19, 2011,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).
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Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I respectfully dissent from the majority’s

opinion finding that the claimant proved by a

preponderance of the evidence that she is entitled to a

50% loss in wage earning capacity in addition to her

permanent anatomical impairment rating.   
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The claimant was employed by the respondent

employer as a dishwasher.  On July 31, 2009, the

claimant sustained an admittedly compensable injury to

her back.  The claimant was assessed as having reached

maximum medical improvement on February 24, 2011.  The

doctor assessed her with a 13% permanent anatomical

impairment rating to the body as a whole.  At that time,

Dr. Johnson, her treating physician, opined that she had

permanent restrictions of being no lifting greater than

15 pounds, no bending, stooping, or kneeling.  

The wage loss factor is the extent to which a

compensable injury has affected the claimant’s ability

to earn a livelihood. Henson v. General Elec., 99 Ark.

App. 129, 257 S.W.3d 908 (2007). The Commission is

charged with the duty of determining disability based

upon a consideration of medical evidence and  other

matters affecting wage loss, such as the claimant’s age,

education and work experience. Eckhardt v. Willis Shaw

Exp., Inc., 62, Ark. App 224, 970 S.W.2d 316 (1998).

Other matters to be considered are motivation, post-

injury income, credibility, demeanor, and a multitude of

other factors. Henson, Supra.  The Commission may use

its own superior knowledge of industrial demands,

limitations, and requirements in conjunction with the

evidence to determine wage-loss disability. Oller v.
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Champion Parts Rebuilders, Inc., 5 Ark. App. 307, 635

S.W.2d 276 (1982). 

In my opinion, the claimant has failed to

prove by a preponderance of the evidence that she is

entitled to a 50% in wage earning capacity.  Although I

agree that the claimant may have sustained some lesser

degree of wage loss disability, I find that a 50% loss

in earning capacity in this case is not warranted by the

evidence.  The evidence demonstrates that the claimant

should be able to find work within her physical

restrictions.  The claimant is relatively young, has a

10th grade education and a GED.  She has held positions

in the automotive, hospitality, care giving, restaurant,

landscaping, and sales industries.  The claimant has a

wide range of experience.  

Accordingly, I must respectfully dissent from

the majority’s award of benefits. 

_______________________________
KAREN H. McKINNEY, Commissioner


