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OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed May 16, 2012.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations set forth above are reasonable
and are hereby accepted.

3. Claimant did not prove by a preponderance of the
evidence that she sustained a compensable injury.
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4. Claimant did not prove by a preponderance of the
evidence that she is entitled to reasonable and
necessary medical treatment.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority opinion.

After a de novo review of the record, I find that the claimant
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was performing employment services when she was injured.  I also

find that the claimant has presented new objective findings of

muscle spasm.

Employment Services

     Act 796 of 1993, as codified at Ark. Code Ann. §11-9-

102(4)(Repl. 2002), provides:

(A) “Compensable injury” means:
(i) An accidental injury causing
internal or external physical harm
to the body ... arising out of and
in the course of employment and
which requires medical services or
results in disability or death.  An
injury is ‘accidental’ only if it
is caused by a specific incident
and is identifiable by time and
place of occurrence.[.]

(B) “Compensable injury” does not
include:
(iii) Injury which was inflicted
upon the employee at a time when
employment services were not being
performed or before the employee
was hired or after the employment
relationship was terminated[.]

An employee is performing employment services when she

is doing something that is generally required by her employer. 

Dairy Farmers of Am., Inc. v. Coker, 98 Ark. App. 400, 255 S.W.3d

905 (2007).  The Court of Appeals uses the same test to determine

whether an employee is performing employment services as the

Court does when determining whether an employee is acting within

the course and scope of employment.  Parker v. Comcast Cable

Corp., 100 Ark. App. 400, 269 S.W.3d 391 (2007).  The test is
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whether the injury occurred within the time and space boundaries

of the employment, when the employee was carrying out the

employer’s purpose or advancing the employer’s interest, directly

or indirectly.  Id.  The issue of whether an employee was

performing employment services within the course of employment

depends on the particular facts and circumstances of each case. 

Texarkana Sch. Dist. V. Conner, 373 Ark. 372, 284 S.W.3d 57

(2008).

Here, the claimant is employed with the respondent as a

nursing assistant, working 12-hour shifts.  She lives in

Humphrey, Arkansas.  Respondents provide a “sleeping room” for

their employees at Doctor’s Hospital, located across the street

(University Avenue) so that they don’t have to travel home.

On the day in question, April 1, 2010, the claimant

left from the respondent’s campus and proceeded across University

Avenue to Doctor’s Hospital.  She exited her car so as to make

her way into the building.  The electronic sliding doors

malfunctioned and immediately closed as the claimant was

attempting to proceed through them.  The doors slammed on her,

resulting in injuries to her back and right leg.  Medical

treatment was incurred, including x-rays, medications, physical

therapy, chiropractic care, and there was also a recommendation

for surgical intervention from Dr. Victor Vargus.

While the Administrative Law Judge, affirmed and
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adopted by the majority, cited appropriate case law, his

conclusion was incorrect.

The test [as to whether an employee is
performing employment at the time of his/her
accident] is whether the injury occurred
within the time and space boundaries of the
employment, when carrying out the employer’s
purpose or advancing the employer’s interest,
directly or indirectly.

Jivan v. Econ Inn & Suites, 370 Ark. 414, 260 S.W.3d 281 (2007).

[W]here it is clear that the injury occurred
outside the time and space boundaries of
employment, the critical inquiry is whether
the interests of the employer were being
directly or indirectly advanced by the
employer at the time of injury.

Id, citing, Texarkana Sch. Dist. v. Conner, 373 Ark. 372, 284
S.W.3d 57 (2008).

I find that the interests of the respondent are being

advanced by the provision of a sleep room for its employees. 

First, Doctor’s Hospital is a respondent facility.  They own it. 

But, even setting this absolute fact aside, the provision of a

sleep room advances the respondent’s interests.  (1) The

provision of the sleep room is an employee benefit - persons that

go to work for the respondent know that this benefit is available

and is an enticement to work for the company; (2) the company

obviously has an interest in a well-rested work force; (3) by

providing a sleep room, the company is more likely to retain its

staff, and the staff is more likely to arrive for work on time

with the provision of a local sleep room.
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Based on the above, I find that the interests of the

employer were being advanced by the claimant’s attempt to enter

the building where the sleep room was located.  As such, she was

performing employment services when the injury occurred.

Aggravation Injury and Objective Findings

An employer takes an employee as he finds him, and

employment circumstances that aggravate pre-existing conditions

are compensable.  Heritage Baptist Temple v. Robinson, 82 Ark.

App. 460, 120 S.W.3d 150 (2003).  An aggravation of a pre-

existing non-compensable condition by a compensable injury itself

is compensable.  Oliver v. Guardsmark, 68 Ark. App. 24, 3 S.W.3d

336 (1999).  An aggravation, being a new injury with an

independent cause, must meet the requirements for a compensable

injury.  Ford v. Chemipulp Process, Inc. 63 Ark. App. 260, 977

S.W.2d 5 (1998).  Ark. Code Ann. §11-9-102(4)(A)(i) defines a

compensable injury as:

[a]n accidental injury causing internal or
external physical harm to the body...arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence [.]

A compensable injury must be established by medical

evidence supported by objective medical findings.  Ark. Code Ann.

§11-9-102(4)(D).  “Objective findings” are those findings that

cannot come under the voluntary control of the patient.  Ark.
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Code Ann. §11-9-102(16).  Thus, to be compensable, an alleged

aggravation of a pre-existing condition must itself have been a

compensable injury - that is, it must be established by medical

evidence supported by objective findings.  Grothaus v. Vista

Health, 2011 Ark. App. 130 (2011).

Here, the claimant, as evidenced by the X-ray ordered

by Dr. Richard Wilson on May 4, 2010, has a pre-existing

degenerative condition:

IMPRESSION: Multi-level chronic appearing
degenerative lumbar spine changes with grade
I spondylolisthesis at L3-4 and possible L5-
S1. No acute posttraumatic or pathologic
findings. Correlation with an MRI² of the
lumbar spine may be of value in the
appropriate clinical setting.

However, apparently missed by the Administrative Law

Judge is that, in this first visit, Dr. Wilson prescribed the

claimant Soma, which is a muscle relaxer.  Muscle relaxers are

prescribed for muscle spasms.  The Court found in Estridge v.

Waste Management, 343 Ark. at 381, 33 S.W.3d at 171, that:

Muscle spasms can constitute objective
medical findings to support compensability
and that muscle spasms detected by someone
other than a physician, such as a physical
therapist, can be sufficient as well, because
this is a perception of injury by someone
other than the claimant.  A doctor would not
prescribe medication directed to be taken “as
needed for muscle spasm” if he did not
believe muscle spasms were existent.

Similar to the case at bar, it was found that the

prescribing of muscle relaxers is evidence of muscle spasms and
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reflects clinical findings.  Also analogous is the case of

Fred’s, Inc. v. Jefferson, 361 Ark. 258, 206 SA.W.3d 167 (2000).

The claimant in Fred’s, Inc., fell onto the floor and landed on

her back.  She was diagnosed with a back contusion and a back

strain.  She was prescribed Flexeril, a muscle relaxer, in

addition to other medications, and physical therapy.  In Fred’s,

Inc., the medical reports did not contain any reason for the

prescription, but the Court found that, when prescribing a muscle

relaxant after an injury, objective findings exist.  Fred’s,

Inc., and Estridge are both similar to the case at hand and,

therefore, this Commission should uphold the precedent and find

that new objective findings exist.

For the aforementioned reasons, I must respectfully

dissent.

                                   
PHILIP A. HOOD, Commissioner


