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OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed December 6, 2011.  The administrative law

judge found that the claimant proved he sustained a

compensable injury on May 3, 2010.  The administrative law

judge found that the claimant was entitled to reasonably

necessary medical treatment and temporary total disability

benefits.  After reviewing the entire record de novo, the
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Full Commission finds that the claimant proved he sustained

a compensable injury.  The Full Commission finds that the

claimant proved he was entitled to reasonably necessary

medical treatment, and that the claimant was entitled to

temporary total disability benefits beginning May 7, 2010

until June 6, 2010.    

I.  HISTORY

Christopher Williams, now age 25, testified that he was

involved in a nonwork-related motor vehicle accident on

January 31, 2010.  The record indicates that the claimant

sought chiropractic treatment on February 2, 2010, at which

time the claimant wrote, “I was in a accident & hurt my

neck, back, and head.”  Alan Osowski, D.C. began treating

the claimant on February 2, 2010: “He was involved in a

motor vehicle collision on January 31, 2010 where he was the

driver of a vehicle that hit another vehicle that pulled out

in front....The force of the collision caused patient to

strike his head and chest on the interior of his

vehicle....Mr. Williams is presently complaining of symptoms

in his neck, middle back and lower back.”  

Dr. Osowski reported beginning February 4, 2010 that

there was spasm and edema in the claimant’s thoracic and
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lumbar paraspinal musculature.  Dr. Osowski’s diagnosis on

February 16, 2010 included acute post-traumatic

sprain/strain in the claimant’s thoracic and lumbar spine,

in addition to “paraspinal muscle spasms.”    

The record indicates that the claimant became employed

with the respondent-employer, North Star Recycling, in early

2010 (the claimant had previously worked for the respondents

for several months in 2009).  Dr. Osowski reported on March

1, 2010, “Chris started a job today.  He is required to lift

and twist and bend frequently.  So far he is able to perform

the duties required but he is in more pain today also.  As a

result of the information obtained from this re-evaluation

Mr. Williams’ treatment program will continue with physio

therapy modalities and spinal adjustments.”

Dr. Osowski reported on April 15, 2010:

Christopher Williams presents himself at the
office today for a final examination and
evaluation.  The results of this examination shows
that this patient’s spinal range-of-motion is
returned to normal.  He is able to move in all
planes and directions with no restrictions or
symptoms.  All relevant orthopedic tests are
negative.  Digital palpation along paravertebral
musculature reveals no evidence of pain,
tenderness or muscle swelling.  Based upon these
findings Mr. Williams is to be released from
further care concerning the injuries from the
accident of January 31, 2010.  He is instructed to
call if he requires treatment in the future.  
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Patient is also prescribed neck and back
stretching exercises which he is to perform as
recommended.

         
The claimant testified that he performed unrestricted

work for the respondent-employer following Dr. Osowski’s

release.  

The parties stipulated that the employment relationship

existed on or about May 3, 2010.  The claimant testified

that while working for the respondent-employer on that date,

“I was lifting a stack of boards and when I turned to set

them down I had a sharp pain shoot in my back, and it

dropped me to my knees.”  The claimant testified that he

reported the accident to his supervisor, Mitchell Thomas. 

The respondents’ attorney questioned Mitchell Thomas at

hearing:

Q.  So May 3rd comes around and how did you find
out that Chris, the claimant, was alleging an
injury?

A.  I was back at the stackers, a couple of guys
up front come back there, and then Rodney, the
supervisor of day shift, come back and said, “Man,
Chris is sprawled out on the table.”...So I take
out to the break room, and there was Chris
sprawled out on the table....

Q.  Did you ask him what happened?  Did you offer
him - 

A.  Yes.  I - which I was already told - Chris had
went down on the - he was lifting 10/12 boards,
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about, like he said, 15 pounds at the most, said
he had went down on his knees....

Q.  Did you offer Mr. Williams, the claimant, any
medical attention?

A.  Yes....I asked him did he need to go to the
hospital.  I figured if his back was hurting him
that bad, he wouldn’t be able to drive himself, so
I was willing to take him.  He told me, no, he
could drive himself.

    
The claimant sought emergency treatment at Sparks

Regional Medical Center on May 3, 2010: “The patient is a 23

years old male who presents with a complaint of back pain,

thoracic back pain and lumbar pain.  The onset was abrupt. 

Duration lasting 2 hours(s).  Location of pain:  Thoracic

lumbar....The function limitation is unable to bend....The

risk factor is heavy lifting.  Felt sharp pain in back while

lifting.”  An LPN commented on May 3, 2010, “Started while

lifting at work this a.m.”  The emergency physician

interpreted x-rays of the claimant’s thoracic and lumbar

spine to show “No fractures.”  Dr. Robert C. Lane’s

diagnosis on May 3, 2010 was “back strain” and

“thoracolumbar back strain.”

The claimant also sought treatment at Burris

Chiropractic Clinic on May 3, 2010.  The claimant informed

Dr. Gregory E. Burris, D.C. that he had sustained a work-
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related injury, and that his back pain began after

“moving/lifting pallets.”  Dr. Burris examined the claimant

on May 3, 2010 and observed “Significant mm spasm in L sp.”

The claimant sought treatment at Summit Medical Center

on May 6, 2010, at which time it was noted, “Back pain since

Monday after picking up boards at work.”  Dr. Brent Chavis

examined the claimant at Summit Medical Center on May 6,

2010: “Moderate spasm bilateral paralumbar musculature

noted.”  Dr. Chavis’ clinical impression was “1.  Acute Low

Back Pain.  2.  Acute Lumbar Myofascial Strain.  3.  Acute

Muscular Spasm.”

A CT of the claimant’s lumbar spine was taken on May 6,

2010:

The entire lumbar spine was imaged in an axial
plane....No fractures or subluxations are
demonstrated.  No disk herniations are identified. 
There is no spondylolysis defect or evidence of
spondylolisthesis is present.  
IMPRESSION:
CT IMAGING OF THE LUMBAR SPINE THAT IS WITHIN
NORMAL LIMITS.    

Dr. Burris took the claimant off work beginning May 7,

2010.  

The claimant was seen at Summit Medical Center on May

9, 2010: “Patient complains of lower back pain.  Relates

onset of acute symptoms was 1 week(s) ago.”  A physical



Williams - G004076 7

examination at that time indicated, “Paralumbar spasm is

absent.”  Dr. Stephen Graves’ impression on May 9, 2010 was

“1.  Acute Low Back Pain.  2.  Chronic Low Back Pain.”

The record contains a Workers Compensation - First

Report Of Injury Or Illness, prepared by a claims examiner

on May 10, 2010.  The First Report indicated that the

employer was notified on May 3, 2010 that an injury had

occurred, and that the claimant’s last work date was May 3,

2010.  The First Report Of Injury stated, “EE alleges

lifting stack of boards, injury to back.”      

An MRI of the claimant’s lumbar spine was performed on

May 17, 2010, with the following findings:

There is disc degeneration at L3-4 and L5-S1.  The
vertebral body heights are adequately maintained
with normal alignment.  At L3-4, there is a small
central/right paracentral disc protrusion without
canal stenosis.  At L5-S1, there is a small
central disc protrusion with mild inferior
extrusion of disc material without canal stenosis. 
There is a conjoined nerve root sleeve on the
left involving the L5 and S1 nerve root, producing
some mild asymmetry within the spinal canal. 
However, this represents a normal variant.  At
T12-L1, L1-2, L2-3, and L4-5, there is normal
signal intensity of the intervertebral discs
without focal disc protrusion or significant disc
bulging.  

Impression
Disc degeneration at L3-4 and L5-S1 with small
central disc protrusion at L5-S1 and small
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central/right paracentral disc protrusion at L3-4
without canal stenosis.

  
Dr. Burris kept the claimant off work until June 6,

2010.  There is no evidence of record demonstrating that Dr.

Burris kept the claimant off work after June 6, 2010.  The

claimant testified that he broke his ankle as the result of

a nonwork-related injury on June 6, 2010: “I was at a creek

with my family and my sister went up on a bluff to jump off

of it, and I went up there with her, and when I went up

there I slipped off and fell in the water.”  

A physical therapist at St. Edward Mercy Medical Center

examined the claimant on November 10, 2010.  The claimant’s

history on that date indicated that he had sustained a right

ankle fracture after jumping into shallow water, and that he

had undergone right ankle surgery on June 6, 2010.      

A pre-hearing order was filed on May 9, 2011.  The

claimant contended that he was entitled to reasonably

necessary medical treatment.  The claimant contended that he

was entitled to temporary total disability benefits from May

7, 2010 until a date yet to be determined.

The respondents contended, among other things, that the

claimant could not prove he sustained a compensable injury. 

The respondents contended that additional medical benefits
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were not reasonably necessary.  The respondents contended

that the claimant “has not been within a healing period and

totally incapacitated from all due to his alleged work-

injury, for the entire period of TTD he claims.  Respondents

further contend that most of the claimant’s period of

claimed incapacity from work was due to an ankle fracture he

sustained on June 6, 2010, while playing in a local creek.”  

The parties agreed to litigate the following issues:

1.  Compensability of the claimant’s back injury
of May 3, 2010.
2.  Related medical.  
3.  Temporary total disability from May 7, 2010 to
a date to be determined.
4.  Attorney’s fees.  

A hearing was held on September 8, 2011.  The claimant

testified that the respondents had terminated his

employment: “[My job] was discontinued because I was a

liability to the company.”  Mitchell Thomas testified, “I

told him I had to let him go because I needed somebody on

the saw that he wasn’t bringing me - I assumed that he had

quit.  He wasn’t bringing me his doctor excuses.  Wasn’t

nobody giving me any information so I assumed that he had

quit.”  

An administrative law judge filed an opinion on

December 6, 2011.  The administrative law judge found that
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the claimant proved he sustained a compensable injury.  The

administrative law judge awarded medical treatment and

temporary total disability benefits.  

The respondents appeal to the Full Commission.

II.  ADJUDICATION

A.  Compensability

Ark. Code Ann. §11-9-102(4)(A)(Repl. 2002) defines

“compensable injury”:

(i) An accidental injury causing internal or
external physical harm to the body ...
arising out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by time and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(4)(D)(Repl. 2002).  “Objective findings” are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

2002).  

The claimant has the burden of proving by a

preponderance of the evidence that he sustained a

compensable injury.  Ark. Code Ann. §11-9-102(4)(E)(i)(Repl.

2002).  Preponderance of the evidence means the evidence
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having greater weight or convincing force.  Metropolitan

Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d

252 (2003).  

An administrative law judge found in the present

matter, “2.  The claimant has proven by a preponderance of

the evidence that he suffered a compensable back injury on

May 3, 2010, while employed by the respondent.”  The Full

Commission affirms this finding.  We recognize that Dr.

Osowski treated the claimant for back pain and muscle spasms

following a nonwork-related motor vehicle accident on

January 31, 2010.  However, Dr. Osowski reported on April

15, 2010, “Digital palpation along paravertebral musculature

reveals no evidence of pain, tenderness or muscle swelling. 

Based upon these findings Mr. Williams is to be released

from further care concerning the injuries from the accident

of January 31, 2010.”  The record therefore shows that the

claimant had healed from the injuries sustained in the

January 31, 2010 motor vehicle accident no later than April

15, 2010.

The parties stipulated that the employment relationship

existed on May 3, 2010.  The claimant testified that he felt

a sharp pain in his back while lifting a stack of boards at
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work.  The claimant testified that he reported the specific

incident to his supervisor, Mitchell Thomas.  Mr. Thomas

corroborated the claimant’s testimony.  The claimant was

assessed with “back strain” at Sparks Regional Medical

Center on May 3, 2010, where it was noted, “Felt sharp pain

in back while lifting.”  Dr. Burris examined the claimant on

May 3, 2010 and observed muscle spasm in the claimant’s

lumbar spine.  Dr. Chavis examined the claimant on May 6,

2010 and noted “Moderate spasm bilateral paralumbar

musculature.”  A First Report Of Injury prepared on May 10,

2010 corroborated the claimant’s testimony that the claimant

had sustained a back injury as the result of lifting at

work.

The Full Commission finds that the claimant proved he

sustained a compensable injury.  The claimant proved by a

preponderance of the evidence that he sustained an

accidental injury causing physical harm to the body.  The

claimant proved that the accidental injury arose out of and

in the course of employment, required medical services, and

resulted in disability.  The injury was caused by a specific

incident and was identifiable by time and place of

occurrence on May 3, 2010.  The claimant established a
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compensable injury by medical evidence supported by

objective medical findings not within the claimant’s

voluntary control.  A finding of muscle spasms can fulfill

the statutory objective findings requirement.  Wal-Mart

Stores, Inc. v. Sands, 80 Ark. App. 51, 91 S.W.3d 93 (2002). 

In the present matter, Dr. Burris and Dr. Chavis both

reported muscle spasms following the May 3, 2010 accidental

injury.  We find that these muscle spasms were causally

related to the May 3, 2010 accidental injury and were not

causally related to the January 31, 2010 motor vehicle

accident.  

B.  Medical Treatment

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2002).  The

employee has the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary. 

Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W.3d

445 (2005).  Preponderance of the evidence means the

evidence having greater weight or convincing force. 

Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App.
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269, 101 S.W.3d 252 (2003).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Wright Contracting Co. v. Randall, 12 Ark. App.

358, 676 S.W.2d 750 (1984).        

An administrative law judge found in the present

matter, “3.  The claimant is entitled to reasonable and

necessary medical treatment regarding his compensable back

injury.”  The Full Commission affirms this finding.  The

claimant sustained a compensable injury to his back on May

3, 2010.  Dr. Lane diagnosed “thoracolumbar back strain” on

May 3, 2010.  The claimant also treated with Dr. Burris and

Dr. Chavis.  The claimant proved that the medical treatment

he received following the May 3, 2010 compensable injury was

reasonably necessary.  There is no record of treatment for

the claimant’s compensable injury following Dr. Burris’

release on June 6, 2010.  The claimant testified that other

medical providers had subsequently refused to provide him

additional medical treatment, but the claimant offered no

evidence corroborating his testimony.  There are currently

no treatment recommendations of record.  No treating

physician recommended surgery following the compensable

injury, and there is no evidence of record demonstrating
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that this 25-year-old claimant is a candidate for low back

surgery or that same would be reasonably necessary in

connection with the thoracolumbar strain suffered by the

claimant.  

C.  Temporary Disability

Temporary total disability is that period within the

healing period in which the employee suffers a total

incapacity to earn wages.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  “Healing

period” means “that period for healing of an injury

resulting from an accident.”  Ark. Code Ann. §11-9-

102(12)(Repl. 2002).  A claimant’s healing period ends when

the underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).  Temporary total disability

benefits cannot be awarded after the healing period has

ended.  Id.  

An administrative law judge found in the present

matter, “7.  The claimant is entitled to temporary total

disability benefits from May 7, 2010, to a date yet to be

determined except for the short period of time in which the
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claimant attempted other employment and made a wage.”  The

Full Commission finds that the claimant proved he was

entitled to temporary total disability benefits beginning

May 7, 2010 until June 6, 2010.  We reverse the

administrative law judge’s finding that the claimant proved

he was entitled to temporary total disability benefits after

June 6, 2010.      

The Full Commission has determined that the claimant

proved he sustained a compensable injury to his back on May

3, 2010.  Dr. Lane diagnosed “thoracolumbar back strain” on

May 3, 2010.  The claimant also treated with Dr. Burris

following the compensable injury.  Dr. Burris kept the

claimant off work until June 6, 2010.  As we have noted,

there is no evidence of record demonstrating that Dr. Burris

kept the claimant off work after June 6, 2010.  The record

shows that the claimant sustained a nonwork-related right

ankle fracture while swimming on June 6, 2010.  There is no

evidence of record demonstrating that the claimant continued

within a healing period for his compensable thoracolumbar

back strain after June 6, 2010.  Nor was the claimant

totally incapacitated to earn wages as of June 6, 2010.  The
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claimant did not prove he was entitled to temporary total

disability benefits after June 6, 2010.   

Based on our de novo review of the entire record, the

Full Commission finds that the claimant proved he sustained

a compensable injury on May 3, 2010.  The Full Commission

finds that the all of the treatment of record received by

the claimant, until June 6, 2010, was reasonably necessary

in connection with the compensable injury.  The claimant

proved that he was entitled to temporary total disability

benefits from May 7, 2010 until June 6, 2010.  The claimant

did not prove he was entitled to temporary total disability

benefits after June 6, 2010.  The Full Commission therefore

affirms the administrative law judge’s decision in part and

reverses in part.  The claimant’s attorney is entitled to

fees for legal services in accordance with Ark. Code Ann.

§11-9-715(Repl. 2002).  For prevailing on appeal to the Full

Commission, the claimant’s attorney is entitled to an

additional fee of five hundred dollars ($500), pursuant to

Ark. Code Ann. §11-9-715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

Commissioner McKinney dissents.
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CONCURRING DISSENTING OPINION

          I respectfully dissent from the majority’s opinion

finding that the claimant sustained a compensable back

injury while working for the respondent employer.  However,

I concur with the finding he is not entitled to temporary

total disability benefits after June 6, 2010.  A carefully

conducted de novo review of the entire record reveals that

the claimant has failed to meet his burden of proof that he

sustained a compensable injury for which he is entitled to

medical and indemnity benefits. 

History

          The claimant had been working for the respondent

employer at its recycling center for a period of

approximately one (1) month when on May 3, 2010, he

allegedly injured his back while lifting boards.  More

specifically, the claimant testified that he was lifting a

stack of boards weighing approximately twenty (20) pounds,

and that when he turned to set them down, he felt a sharp

pain in his back which caused him to drop to his knees.  The

claimant reported the incident to his supervisor, Mitch

Thomas, whom the claimant testified sent him to the

emergency room of a nearby hospital.  Medical records from

the Sparks Regional Medical Center emergency department

verify that the claimant was seen on May 3, 2010, for sudden
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onset back pain, thoracic back pain, and lumbar pain.  The

emergency room report of that visit reflects that the

claimant described his pain as moderate and achy, and that

he gave no history of prior episodes.  In addition, the

claimant displayed a slightly decreased range of motion in

his back, and normal range of motion in his extremities. 

All other physical systems appeared to be functioning

normally.  The claimant was diagnosed with thoracolumbar

back strain, for which he was prescribed a muscle relaxer

and pain medication, then discharged home.

          The claimant testified and medical records confirm

that after his discharge from the emergency room, the

claimant presented to the Burris Chiropractic Clinic for

treatment.  From there, the claimant was referred to Summit

Medical Center (Summit) for an MRI, which was scheduled for

May 7, 2010.  On the night May 6, 2010, the claimant

presented to Summit’s emergency department with back pain. 

The claimant was discharged from the emergency room with a

diagnosis of acute low back pain, acute lumbar myofascial

spasm, and acute muscular spasm, for which he was prescribed

additional pain medication and instructed to receive follow-

up care in five (5) days.  Pursuant to a medical excuse from

Dr. Gregory Burris of the Burris Chiropractic Clinic, the

claimant was taken off of work from May 7 through May 15,
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2010.  On May 7, 2010, the claimant underwent an MRI study

of his lumbar spine which showed normal results.  On May 9,

2010, the claimant again presented to the emergency room of

Summit Medical Center with low back pain, for which he was

given more pain medication.  The report from that visit

reveals that the claimant would not be prescribed pain

medications again from the emergency department, and that he

was told he “must” get a private physician.  Subsequently,

the claimant obtained another medical excuse from Dr. Burris

excusing him from work from May 16 through May 23, 2010.  On

May 17, 2010, per Dr. Burris’ referral, an additional MRI of

the claimant’s lumbar spine was conducted at St. Edward

Mercy Medical Center (St. Edward).  The results of this

study showed disc degeneration at L3-4 and L5-6, along with

small disc protrusions noted at L3-4 and L5-S1.  Two

additional notes from Dr. Burris show that the claimant was

ultimately excused by him from work through June 6, 2010.

          The claimant admitted that prior to his alleged

work-related injury, he had been treated by Dr. Alan Osowski

for pain in his neck, between his shoulder blades, and in

his lower back.  According to the claimant, this treatment

came as a result of an auto accident in which he was

involved on January 31, 2010.  The claimant further admitted

that his testimony varied from his previous testimony taken
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during deposition in that he focused primarily on his neck

and shoulder problems during the deposition and failed to

mention his back injury.  Medical records from February 2,

2010, through April 15, 2010, however, indicate that the

claimant received treatment from Dr. Osowski at the River

Valley Back and Neck Clinic during that time for the

injuries he sustained from his auto accident.  More

specifically, the claimant received therapy in the way of

muscle simulation, heat/ice packs, and intersegmental

traction to his neck, mid-back, lower back, and shoulders,

as well as ultrasound treatment to his lower back.  In

addition, the claimant received a T.E.N.S. unit for pain

management.

          A spinal, diagnostic ultrasound conducted on

February 15, 2010, revealed, among other things, that the

claimant suffered from cervical and lumbar spine joint

inflamation and swelling.  The clinical impression of that

study, along with the results of an x-ray, showed that the

claimant was experiencing post-traumatic sprain/strain at

“multiple levels” of his spine, including his lumbar spine. 

On March 4, 2010, Dr. Osowski placed the claimant in Phase 1

of a spinal rehabilitation program in order to address his

pain and range of motion issues.  Clinic notes from March 1

and 3, 2010, indicate that the claimant’s chief complaint
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during that time was pain in his lower back.  On  April 15,

2010, Dr. Osowski released the claimant from his care

without restrictions, indicating that the claimant had

returned to normal functional capacity and noting that his

pain, tenderness, and swelling had resolved.

          The claimant testified that subsequent to his

alleged work-related injury, he broke his ankle when he

slipped and fell into a creek while walking up a bluff with

his sister.  This incident reportedly occurred on June 6,

2010, while the claimant was on a family outing.  A medical

intake/assessment dated November 10, 2010, from St. Edward’s

physical therapy department indicates that the claimant was

seen by referral on that date for severe ankle pain.  This

document confirms that the claimant was surgically treated

for a broken ankle on June 6, 2010.  The history of his

injury as provided by the claimant in that document,

however, reflects that the claimant reported that he broke

his ankle when he “jumped into the shallow water.”  When

questioned during cross-examination concerning this

inconsistency in reporting, the claimant argued that he had

been misunderstood when he stated in his deposition that he

broke his ankle when he slipped on moss while stepping over

a rock in a creek bed.  Further, whereas upon direct

examination the claimant admitted that he had been swimming
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with his family that day, he had denied having swum in his

deposition, stating instead that he had only sat and watched

as other family members swam.  When questioned as to the

reason for these discrepancies in his testimony, the

claimant stated, “I didn’t mean that in my deposition one

bit.”

          The claimant testified that approximately six (6)

or seven (7) months after his alleged work-place injury, he

sought re-employment with the respondent employer.  In the

meantime, the claimant worked three (3) days at OK Foods and

he sought employment at two fast-food restaurants.  Although

the claimant testified that he was limited in his mobility

and endurance during this time, he admitted that he

presented himself to prospective employers as physically

able to perform any tasks required of him.  The claimant

stated that he made false representations to employers about

his physical capabilities out of his need for income.  The

claimant further stated that since his last reported

treatment, he has sought additional medical treatment for

his back but has been denied due to his lack of health

insurance and/or financial resources.  The claimant

admitted, however, that when he received settlement monies

from his automobile accident of January 2010, he did not

seek medical treatment for his back.  He further admitted



Williams - G004076 24

that he had received medical treatment at Summit prior to

his alleged work-related injury without insurance because

his mother is “director of cardiopulmonary” there.

          The testimony of the claimant’s supervisor at the

time of his alleged work-related injury, Mitch Thomas,

reflects that prior to his injury, the claimant was made

aware that the company was considering laying off employees

due to a slow-down in business.  By that time, the

claimant’s hours had been significantly reduced.  Because of

the claimant’s lack of seniority, Mr. Thomas stated that the

claimant would have been affected by such a lay-off.  The

claimant’s testimony was consistent with Mr. Thomas’s

statements with regard to his having been made aware of

impending lay-offs.  In addition, although Mr. Thomas

described the claimant as a “hard worker”, he stated that

the claimant had attendance issues prior to his alleged

injury in that he would leave work normally “two/three times

out of a week with family issues” despite his decreased work

hours.  Mr. Thomas agreed that the claimant’s job was in

jeopardy prior to his alleged injury, and it was his

assumption that the claimant was aware of this due to

discussions that he had with the claimant about such issues. 

          Mr. Thomas testified that he was notified of the

claimant’s alleged injury of May 3, 2010, by a day-shift
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supervisor who reported to him that the claimant was

“sprawled out” on a break-room table in apparent pain.  Mr.

Thomas stated that when he got to the break-room, the

claimant stated, “It feels like it did when I had the car

wreck. My back! My back!”  Mr. Thomas testified that he

offered to take the claimant to the emergency room, but that

the claimant declined his offer.  According to Mr. Thomas,

the stack of wood that the claimant was lifting at the time

of his alleged injury would weigh, at most, fifteen (15)

pounds.  Finally, Mr. Thomas stated that the claimant failed

to bring him doctor’s notes excusing him from work in a

timely manner, and that the claimant eventually stopped

reporting to him whatsoever.  Assuming after a couple of

months that the claimant had quit, Mr. Thomas stated that he

was forced to replace him.  Mr. Thomas testified that when

the clamant later approached him for his job back, the

position had already been filled.  The claimant gave various

reasons for his having failed to turn in his doctor’s

excuses in a timely manner, including having been under the

impression that his chiropractor was faxing them to the

employer.

 Discussion

          The claimant has the burden of proving by a

preponderance of the evidence the compensability of his
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claim. Jordan v. Tyson Foods, 51 Ark. App. 911 S.W.2d 593

(1995); Kuhn v. Majestic Hotel, 50 Ark. App. 23, 899 S.W.2d

845 (1995). For the claimant to establish a compensable

injury as a result of a specific incident which is

identifiable by time and place of occurrence, the following

requirements of Ark. Code. Ann. § 11-9-102(4)(A)(Supp.

2005), must be established: (1) proof by a preponderance of

the evidence of an injury arising out of and in the course

of employment; (2) proof by a preponderance of the evidence

that the injury caused internal or external physical harm to

the body which required medical services or resulted in a

disability or death; (3) medical evidence supported by

objective findings, as defined in Ark. Code. Ann. § 11-9-

102(16), establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by

a specific incident and is identifiable by time and place of

occurrence. See also, Ark. Code. Ann. § 11-9-

103(4)(E)(i)(Supp. 2005); Freeman v. ConAgra Frozen Foods,

344 Ark. 296, 40 S.W.3d 760 (2001); Wal-Mart Stores, Inc. v.

Westbrook, 77 Ark. App. 167, 72 S.W.3d 889 (2002). If the

claimant fails to establish by a preponderance of the

evidence any of the requirements for establishing the

compensability of a claim, compensation must be denied.

Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126,
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938 S.W.2d 876 (1997), see also Reed v. ConAgra Frozen

Foods, Full Commission Opinion, February 2, 1995 (Claim No.

E317744. Medical opinions addressing compensability must be

stated within a reasonable degree of medical certainty.

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900

(2000).

          The claimant has failed to prove by a

preponderance of the evidence that he sustained a

compensable back injury on May 3, 2010, while lifting a

stack of boards for the following reasons.

          First, although there was supposedly a witness to

this alleged event, that witness failed to appear at the

hearing and give testimony.  Therefore, the claimant offered

only his testimony to support his allegations.  Due to the

consistency of the inconsistencies in the claimant’s

testimony as compared to his statements taken in deposition

and to other statements made by the claimant as contained

within the record, I find the claimant’s testimony lacks

credibility.

          It is well settled that questions concerning the

credibility of witnesses and the weight to be given to their

testimony are within the exclusive province of the

Commission.   White v. Gregg Agriculture Ent., 72 Ark. App.

309, 37 S.W.3d 649 (2001); Johnson v. Riceland Foods, 47
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Ark. App. 71, 884 S.W.2d 626 (1994); Scarbough v. Cherokee

Enterprises, 306 Ark. 641, 816 S.W.2d 876 (1991);  Ark. Coal

Co. v. Steele, 237 Ark. 727, 375 S.W.2d 673 (1964); Potlatch

Forests, Inc. v. Smith, 237 Ark. 468, 374 S.W.2d 166 (1964).

          The constitutionality of the Commission’s

authority and duty to conduct a de novo review of the

record, including issues of credibility, has been

established by the court. See, Stiger v. State Line Tire

Serv., 72 Ark. App. 250, 35 S.W.3d 335 (2000). Accordingly,

when there are contradictions in the evidence, it is

constitutionally within the Commission’s exclusive province

to reconcile the conflicting evidence and to determine the

true facts. Stiger, supra; see also, White, supra.

          The substantiated facts in this claim are that the

claimant was involved in an auto accident prior to his

alleged work-place injury.  And, while the claimant

admittedly failed in deposition to disclose that he injured

his back as a result of that accident, medical records from

his treatment associated therewith reveal that the claimant

reported to the Summit emergency room staff on his patient

intake form dated February 2, 2010, that he hurt his “neck,

back, and head” in an accident.  Further, as reflected in

the claimant’s medical records associated with his alleged

work-related injury, the claimant failed to inform the



Williams - G004076 29

emergency room staff of Spark’s Regional Medical Center when

he presented there on May 3, 2010, that he had a history of

back problems and treatment from his wreck, nor did he

inform the emergency room staff of Summit Medical Center of

this fact when he presented there three (3) days later.

          The same type of discrepancies are evident in the

claimant’s account of his ankle break of June 6, 2010.  With

regard to this incident, the claimant gave at least three

different accounts of how the injury occurred in that he

told the physical therapy staff of St. Edward’s that he

“jumped into shallow water,” whereas at the hearing he

testified that he broke his ankle while ascending a bluff,

and finally, during deposition he stated that he broke his

ankle when he slipped on moss while stepping over a rock. 

The claimant readily admitted that he lied during deposition

with regard to this incident and to other testimony

concerning his activities that day, but added that he

“didn’t mean to.”

          There were numerous other inconsistencies in the

claimant’s testimony, not the least of which concerned

statements he made to Mr. Thomas shortly after the alleged

incident of May 3, 2010.  More specifically, whereas Mr.

Thomas insisted that the claimant stated that his back pain

felt like it did “when” he had the car wreck,” the claimant
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denied this, stating that he actually said that his pain was

“worse” than when he had his car wreck.  Finally, the

claimant admitted that he failed to disclose his physical

limitations to a temporary job placement agency subsequent

to his alleged May 3, 2010 accident.  With regard to this,

the testimony of record is as follows:

          Q.  And do I understand correctly,       
              also, that when you went back        
              and applied for work with T-E-C      
              for whatever work they wanted        
              to give you, you didn’t tell         
              them that you had any kind of        
              limitations or disabilities          
              that would prevent you from          
              doing any kind of work?
 
          A.  No, sir, because I wouldn’t get      
              the job if I did.

The above demonstrates that the claimant, while perhaps not

always blatantly lying, distorts the truth in his favor when

it is advantageous for him to do so.

          In addition to the above, Mr. Thomas, who stated a

general liking for the claimant and admiration for his skill

in operating certain equipment, offered credible testimony

that the claimant was aware that his job was in jeopardy

prior to his alleged injury due to impending lay-offs and

the claimant’s poor attendance record.  In fact, the

claimant testified that by the time of his alleged injury,

his hours had been reduced to as few as fifteen (15) to
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twenty (20) a week.  Finally, while I find it minimal, I do

find that the claimant’s criminal background bears weight

upon his credibility because of the nature of his offenses. 

More specifically, the claimant’s felony convictions include

robbery, and he also has a history of misdemeanor hot check

charges.

          Based upon the above and foregoing, I find that

the claimant’s testimony is unreliable with regard to his

alleged work-related injury.  Therefore, I find that it is

more likely than not that the claimant did not sustain a

specific incident type injury to his lower back on May 3,

2010, in the course of his employment with the respondent

employer.  Rather, considering the clamant’s recent history

of treatment for the same condition, combined with his

reduction in hours, his knowledge of impending lay-off, and

his propensity to disclose only information that is

beneficial to him, it is more probable than not that the

claimant exaggerated the symptoms of a pre-existing

condition in order to claim entitlement to benefits.

          Given that I find that the claimant has failed to

prove that he sustained a compensable injury on May 3, 2010,

I further find that the claimant has failed to prove that he

is entitled to medical and indemnity benefits for said

injury.  However, since the majority found that the claimant
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sustained a compensable  injury, a finding with which I do

not agree, I concur in the finding that the claimant’s

temporary total disability benefits should not be extended

beyond June 6, 2010, which is the date that he was released

by Dr. Burris to return to work, and which is also,

ironically, the date that he shattered his ankle. 

          Approximately one month after he had been released

by Dr. Osowski from treatment for his wreck-related

injuries, the claimant came back under the care of another

chiropractor, Dr. Burris, for treatment of symptoms

associated with his alleged work-related injury.  While the

medical evidence is scant with regard to this second round

of chiropractic treatment, the record reflects that the

claimant was treated for essentially the same symptoms that

he had from his wreck, which took approximately four months

to completely resolve.  In addition, the record reflects

that as of June 6, 2010, the claimant was able to do

household chores, drive his girlfriend to work each day,

ride in a vehicle for a sustained period of time, walk up an

incline, and swim.  It was during a swimming excursion with

his family that the claimant sustained an extensive break to

his ankle, which required a plate, seven (7) screws, and a

pin to repair.  The claimant testified that as a result of

this injury, he initially wore a cast, then a “walking boot”



Williams - G004076 33

until September of 2010.  Once his walking boot was removed,

the claimant sought employment through a temporary agency to

whom he did not disclose any limitations or disabilities. 

The claimant was given a work assignment through that agency

with OK Foods, where he reportedly worked for three (3)

days.  The claimant testified that he had to discontinue his

assignment at OK Foods because he was unable to meet their

(50) to sixty (60) pound lifting requirement.

          While the claimant testified that he experiences

ongoing, disabling symptoms from his alleged back injury,

which include an inability to lift like he used to, or to

stand or sit for prolonged periods of time, he admitted that

he regularly lifts his small daughter, who at the time of

the hearing weighed approximately twenty (20) pounds. 

Further, the intake form dated November 11, 2010, from the

physical therapy department of St. Edward’s Medical Center

indicates that the claimant’s inability to walk or stand for

prolonged periods is due to his ankle condition rather than

his back.  While the claimant asserts limitations due to

ongoing issues with his back, he admitted that he sought re-

employment with the respondent employer several months after

his alleged injury; again citing financial reasons as his

only motivation for doing so.
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          Considering all of the above, the preponderance of

the evidence indicates that the claimant’s healing period

for his lower back symptoms ended no later than June 6,

2010, which is the last date provided in the record from

which the claimant was excused from work.  By that time, the

clamant was able to engage in activities that would be

considered normal for the average, able-bodied individual

such as housework, driving, walking uphill, and swimming. 

And while the claimant contends that he is currently unable

to engage in meaningful employment due to unresolved issues

with his back, he conveniently fails to attribute any of his

current disability to perhaps the most disabling injury that

he has sustained in his reported history of injuries:

namely, a shattered ankle.  Furthermore, against his

contention that he is unable to seek continuing medical

treatment for his back due, in part, to his inability to pay

for such services, the claimant admitted that he failed to

use monies he received from a settlement to pursue treatment

for his back, even though the claimant was obviously still

receiving treatment for his ankle, at least in the form of

physical therapy, as of November of 2010.  Therefore, while

he contends that he was unable to see a physician for his

back between June and November of 2010, he was apparently

under the medical care of the orthopedist who referred him



Williams - G004076 35

to physical therapy.   Again, discrepancies in the

claimant’s testimony such as this weigh heavily against the

claimant’s credibility and cause reasonable minds to doubt

the truthfulness of his testimony as a whole.

          Therefore, I find that the claimant failed to

prove by a preponderance of the evidence that his healing

period for the alleged work-related injury of May 3, 2010,

extended beyond June 6, 2010, or that he was totally

incapacitated from earning wages during the time in question

in that he was able to engage in normal activities, and he

sought employment elsewhere even after he shattered his

ankle. 

          Accordingly, I must respectfully dissent in part

and concur n part with the majority’s opinion. 

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

          After a de novo review of the record, I must

respectfully concur, in part, and dissent, in part, from the

majority opinion.  I specifically concur in the finding that

the claimant sustained a compensable injury.
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          I also concur in the finding that the claimant is

entitled to additional reasonably necessary medical

treatment, in that it means the respondent has to send the

claimant to the doctor and pay for it.  However, I find that

the majority, in its discussion of the issue, attempts to

limit the additional reasonably necessary medical treatment

with the following language: “No treating physician

recommended surgery following the compensable injury, and

there is no evidence of record demonstrating that this 25-

year-old claimant is a candidate for low back surgery or

that same would be reasonably necessary in connection with

the thoracolumbar strain suffered by the claimant.”  I find

that the majority, on this record, can make no findings

regarding what type of additional reasonably necessary

treatment the claimant needs.  After the respondent sends

the claimant to the doctor, if surgery is recommended, then

the issue of whether it is reasonably necessary medical

treatment arises at that time.  To the extent that the

majority has attempted to limit the type of additional

reasonably necessary medical treatment the claimant

receives, I must respectfully dissent.

          I also specifically concur in the majority’s

finding that the claimant is entitled to temporary total

disability benefits from May 7, 2010 to June 6, 2010. 
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However, as I would award temporary total disability

benefits until a date yet to be determined, I must

respectfully dissent from the majority’s reversal of the

Administrative Law Judge’s award.  I find that the claimant

sustaining an ankle fracture on June 6, 2010, does not end

the healing period for his compensable back injury.

          For the aforementioned reasons, I must

respectfully concur, in part, and dissent, in part, from the

majority opinion.

                                                       
                        PHILIP A. HOOD, Commissioner


