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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. F707400

AMBER WILKERSON, EMPLOYEE  CLAIMANT

ST. EDWARD MERCY MEDICAL CENTER, 
SELF-INSURED EMPLOYER RESPONDENT

OPINION FILED OCTOBER 17, 2012

Upon review before the FULL COMMISSION, Little Rock, Pulaski
County, Arkansas.

Claimant represented by the HONORABLE MICHAEL HAMBY, Attorney at
Law, Greenwood, Arkansas.

Respondents represented by the HONORABLE RANDY MURPHY, Attorney
at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed June 26, 2012.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The stipulations agreed to by the
parties at the prehearing conference
conducted on October 19, 2011, and
contained in a pre-hearing order filed
October 20, 2011, are hereby accepted as
fact.

2. The claimant has failed to prove by a
preponderance of the evidence that she is entitled
to the additional medical treatment that she
obtained after January 1, 2010.

3. The claimant has been and remains entitled to
medical treatment in the form of a psychological
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or psychiatric evaluation of her complaints of
pain due to her compensable injury.

4. The claimant has failed to prove by a
preponderance of the evidence that she is entitled
to an anatomical impairment rating that was issued
by Dr. Knox on August 4, 2011.

5. The claimant has failed to prove by a
preponderance of the evidence that her attorney is
entitled to an attorney’s fee in this matter.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

I must respectfully dissent from the majority opinion.

After a de novo review of the record, I find that the fusion

surgery was reasonably necessary medical treatment.  As such, the

accompanying impairment rating should be awarded.

The Workers’ Compensation Act requires employers to

provide such medical services as may be reasonably necessary in

connection with the injury received by the employee.  Ark. Code

Ann. §11-9-508(a) (Repl. 2002).  Injured employees must prove

that medical services are reasonably necessary by a preponderance

of the evidence; however, those services may include that

necessary to accurately diagnose the nature and extent of the

compensable injury; to reduce or alleviate symptoms resulting

from the compensable injury; to maintain the level of healing

achieved; or to prevent further deterioration of the damage

produced by the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3) (Repl. 2002); Jordan v. Tyson Foods, Inc., 51 Ark.

App. 100, 911 S.W.2d 593 (1995); See Artex Hydrophonics, Inc. v.

Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).  The Court of

Appeals has noted that, even if the healing period has ended, a

claimant may be entitled to ongoing medical treatment if the

treatment is geared toward management of the claimant’s

compensable injury.  See Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230; 184 S.W.3d 31, (2004), citing Artex Hydrophonics,
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Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

Furthermore, the Court of Appeals has found that treatment

intended to help a claimant cope with chronic pain attributable

to a compensable injury may be reasonable and necessary.  See

LVL, Inc. v. Ragsdale, 2011 Ark. App. 144.  Additionally, a

claimant does not have to provide objective medical evidence of

his continued need for treatment.  Castleberry v. Elite Lamp Co.,

69 Ark. App. 359, 13 S.W.3d 211 (2000), citing Chamber Door

Indus., Inc. v. Graham, 59 Ark. App. 224, 956 S.W.2d 196 (1997).

Here, the claimant was injured on June 24, 2007, while

working as an LPN at St. Edward’s Hospital.  The Commission has

previously ruled that she suffered a compensable back injury as a

result of lifting a patient during the course of her employment

with St. Edward’s.  She was initially treated at the hospital’s

emergency room.  The respondent then referred the claimant to Dr.

Holder, an occupational doctor, who in turn referred her to Dr.

Boxell, a neurosurgeon in Tulsa, Oklahoma.  A June 18, 2007 MRI

revealed a central/left lateral recessed disc herniation at L4-5

with spinal and left lateral recessed stenosis.  This MRI was

reviewed by Dr. Boxell, who noted that the scan was indicative of

a herniated disc at L4-5 with radiculitis.  Dr. Boxell further

noted at that time that the claimant had undergone physical

therapy with no gainful improvement and recommended further

conservative measures.  Dr. Boxell removed her from work and



Wilkerson - F707400 5

referred her for epidural and steroid injections.  Without

significant improvement, Dr. Boxell then recommended a discogram,

which she underwent on September 11, 2007.

The discogram revealed that the L3-4 disc was injected

and no end point was reached and great pain was reported by the

claimant.  The L4-5 disc was also injected with no end point

being reached and, once again, great pain being reported by the

claimant.  Dr. Boxell at that point noted that, in his opinion,

the claimant displayed exaggerated pain responses and very poor

pain tolerance.  The radiology report resulting from the

procedure revealed as follows: “L3-4; degenerative changes are

identified throughout the disc, a broad based right

posterolateral annular tear is seen extending to outer annular

fibers producing some inferior foraminal herniation of disc

material at that level.  Subannular collections of contrast are

seen anteriorly.  L4-5; extensive degenerative segmentation is

seen throughout the L4-5 disc.  One or more broad based posterior

annular tears are seen in the mid line extending through outer

annular fibers.  Herniation of nuclear material on contrast at

L4-5 is noted.”

According to Dr. Boxell’s nurse’s notes, apparently Dr.

Boxell had advised the claimant that he felt she was over-

magnifying her symptoms.  Understandably, the claimant became

very frustrated and hostile toward the doctor, who she felt did
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not believe her.  As a result of this, the patient/doctor

relationship deteriorated.  Subsequently, in his reports

attached, Dr. Boxell stated, “...I strongly suspect that there is

a component of psychological overlay...I would rate her as

probably the least tolerant patient that I have ever performed a

discogram on.  I would be reluctant to recommend a fusion to her,

because I do not think she could handle the pain post

operatively.”  At that point, Dr. Boxell referred her to Dr.

Jeffrey Cavala, a pain management physician.  At the time of his

referral, Dr. Boxell rated the claimant with a 7% permanent

partial impairment to the whole person related to his findings at

L3-4 and L4-5.

On November 1, 2007, the claimant was seen by Dr.

Cavala, who recommended myofascial trigger point injections,

which he undertook, as well as epidural steroid injections and

EMG and nerve conduction studies.  On December 12, 2007, the

claimant underwent these studies, which revealed, “abnormal nerve

conduction studies and needle EMG examination of both

legs...there is evidence for a chronic right lumbosacral

radiculopathy that best localizes at L4 with secondary

considerations at L5.”  On January 8, 2008, the claimant followed

up with Dr. Cavala, who noted the abnormal findings and

recommended a new MRI scan, continuation of the epidural steroid

injections, and a possible repeat discogram.  At this point, the
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respondent became dissatisfied with Dr. Cavala’s services and

removed the claimant from his care.  The respondent then referred

her to Dr. Reginald Rutherford in Little Rock who saw her on

March 5, 2008 and administered a motor nerve conduction test

which he found to be normal.  Dr. Rutherford made absolutely no

mention of the objective findings on the MRI, the objective

findings on the discogram, and the prior abnormal findings on the

EMG taken by Dr. Cavala.  After announcing his findings, Dr.

Rutherford referred the claimant to Dr. Schlesinger, who promptly

on July 3, 2008 noted that he had reviewed Dr. Rutherford’s notes

and referenced Dr. Rutherford’s findings that he had found no

electrodiagnostic abnormality and no deficits on the exam and,

based upon the same, Dr. Schlesinger reported that he did not see

anything that warranted a disability rating nor any objective

basis for any functional limitations.  He then released the

claimant with no disability rating.  Dr. Schlesinger also failed

to make any mention of the objective physical findings in the

prior MRI, discogram, and the nerve testing conducted by Dr.

Cavala.

At this point, the claimant exercised her right to

request a change of physician and was referred by the Commission

to Dr. Luke Knox in Fayetteville, who she saw a couple of times

prior to the first hearing in this matter in early 2010.  She

first saw Dr. Knox on June 4, 2009, and continued follow-up
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treatment with him, as authorized by the Commission through the

date of the hearing, which is the subject matter of this appeal. 

On July 25, 2009, Dr. Knox noted that, “quite frankly she does

have a significant disc herniation at L4-5 on the left.  I

informed Amber that she may want to consider a hemilaminectomy

and microdiscectomy for the buttock and leg pain...” and went on

to further note that, “I am a bit more concerned that her back

pain is such that it would warrant a stabilization procedure.  I

informed Amber that her best possible scenario at this point is

to be fitted for a good Aspen brace...”  Finally, he noted that,

“in order to treat her continued pain syndrome, it may be

necessary to reconsider a microdiscectomy versus the possibility

of a L4-5 fusion.”

In August 2009, Dr. Knox referred the claimant for a

series of injections in hopes that he could limit the surgical

procedure.  He further noted, “if indeed she has favorable

results, I would recommend that she consider an L4-5 fusion.”  It

is at this point that the respondents, once again, controverted

any further medical treatment and the claimant undertook these

injections, as well as the following described treatment with Dr.

Knox, at her own expense.  

On July 21, 2010, the claimant underwent a repeat MRI.

This MRI once again revealed an L4-5 broad-based annular disc

bulge with a small annular tear and mild effacement of the
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ventral thecal sac, as well as mild dessication at L3-4.  An x-

ray taken on August 11, 2010 revealed a prominent disc space

collapse at L4-5 associated with mild facet settling.  Once

again, for the next several months, the claimant continued

through physical therapy, as well as continuation of L4-5

merocaine disc space injections.  In January 2011, Dr. Knox,

based upon his consideration of the history of the treatment of

this patient, including a review of her x-ray and MRI scan,

recommended and proceeded with an L4-5 hemilaminectomy and

fusion, said surgery being conducted on February 6, 2011. 

Finally, on August 4, 2011, Dr. Knox, based upon the result of

this surgery, awarded the claimant a 7% permanent partial

disability to the body as a whole.  As noted by the

Administrative Law Judge in his June 26, 2012 opinion, the

respondent had previously paid a 7% anatomical rating to the body

as a whole awarded by Dr. Boxell on October 18, 2007, several

years before the L4-5 fusion, along with a 10% wage loss, which

was previously awarded by the Commission on the first appeal.

I find that this Commission simply cannot ignore the

objective physical findings on both MRIs, which clearly show a

herniated disc at L4-5 with annular tearing.  Likewise, the

findings of extensive degenerative segmentation throughout the

L4-5 disc and broad-based posterior annular tears as shown on the

post-discogram CT scan cannot be ignored, nor can the abnormal
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nerve conduction study and needle EMG examination performed by

Dr. Jeffrey Cavala.  Most telling is the August 10, 2010 lumbar

x-ray, which now reveals a prominent disc space collapse at L4-5. 

Although the prior Administrative Law Judge Michael

Ellig in 2010 opined that the injections recommended by Dr. Knox

would have little likelihood in assisting in diagnosing the

etiology of the claimant’s continued complaints, a review of the

medical records from Dr. Knox since that 2010 hearing would

reveal otherwise.  Based upon the fact that these treatments

provided significant relief to the claimant and coupled with the

more recent MRI and x-ray, Dr. Knox was, in fact, able to

identify the pain epicenter and proceeded with the L4-5

hemilaminectomy and fusion.

Furthermore, addressing the Administrative Law Judge’s

position that the surgery was a failure, and therefore not

reasonably necessary, I find that the simple fact that a medical

procedure is not 100% effective does not mean that the procedure

was not reasonable or necessary.  There are always risks

associated with any type of surgical procedure and one of those

risks is that you will receive no relief at all or that the

condition may become worse.  There is simply no medical evidence

which has been presented since 2010 which would indicate that Dr.

Knox’s treatment, including the February 6, 2011 L4-5

hemilaminectomy and fusion, was not reasonable and necessary. 
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Dr. Knox, from day one, throughout his medical records,

referenced the possibility of such surgery.

As for the 7% impairment awarded by Dr. Knox based upon

the February 6, 2011 L4-5 hemilaminectomy and fusion, the

Administrative Law Judge, affirmed and adopted by the majority,

denied the rating based on the theory that the surgery was not

reasonable and necessary.  I find that the surgery was reasonable

and necessary and the impairment rating should have been

considered.  As the impairment rating relates to the fusion

surgery, the fact that the claimant had a prior impairment rating

does not support a conclusion  that a new impairment rating is

"double dipping."  The 7% impairment did not exist until after

the fusion surgery, regardless of the fact that the claimant had

a previous impairment.   

For the aforementioned reasons, I must respectfully

dissent.

                                  
PHILIP A. HOOD, Commissioner


