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Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed August 31, 2012.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2) The stipulations agreed to by the parties and
recited herein are reasonable and are hereby
accepted as fact.

3) The claimant has failed to prove by a



Whale-G105073 2

preponderance of the evidence that he suffered a
compensable injury to his back on or about
November 7, 2010.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

In affirming and adopting the decision of the

Administrative Law Judge we find that the opinions of Dr. Brad

Thomas that “it is highly possible and probable that it came from

his work accident...” and Dr. Lon Burba that “the injury on the

job which was the straw that broke the camel’s back” are not

entitled to any weight.  The Commission has the authority to

accept or reject medical opinion and the authority to determine

its medical soundness and probative force.  Green Bay Packing v.

Bartlett, 67 Ark. App. 332, 999 S.W.2d 692 (1999).  A medical

opinion based solely upon claimant's history and own subjective

belief that a medical condition is related to a compensable

injury is not a substitute for credible evidence.  Brewer v.

Paragould Housing Authority, FC Opinion filed Jan. 22, 1996

(E417617).  For those reasons fully developed in the
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Administrative Law Judge’s opinion, which we affirm and adopt as

our own, we find that the history upon which both opinions are

based is lacking in credibility.  

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority opinion.

After a de novo review of the record, I find that the claimant

has proved by a preponderance of the evidence that he did sustain

a compensable back injury on November 7, 2010, when he was pushed

by a co-worker.  I would award benefits accordingly.

The claimant testified that, on November 7, 2010, he

was pushed by a co-worker.  The push caused the claimant’s whole

body to buckle in the shape of a C.  He was able to brace himself

using a nearby sink to avoid hitting the floor.  The claimant

testified that, after the push, he felt pain on his entire right
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side, including his back.  He testified that the back pain was

not that intense immediately after the push.  The pain was most

intense in his right knee.  He testified that he was most

concerned about his right knee because he had previously injured

it.

The record shows that the claimant filled out an

incident report form on November 15, 2010, identifying the work-

related incident that occurred on November 7.  The claimant

stated that he was pushed by a co-worker and that he strained his

right knee.  The record shows that, on January 7, the claimant

consulted Dr. Harold Betton, complaining of numbness in the right

leg.  Dr. Betton attributed the numbness to diabetic neuropathy

before any MRI had been taken.  On January 27, the claimant

reported to Dr. Janelle Van Zandt, complaining of low back pain

and numbness.  Dr. Van Zandt ordered an MRI of the claimant’s

lumbar spine.  The MRI, dated March 4, 2011, showed that the

claimant had a disc protrusion in the L5/S1 region that caused

compression on the right S1 root nerve. Based on the medical

record, and the fact that the claimant was initially more

concerned about a more painful knee injury, I find that the

claimant consistently reported his back pain and leg numbness to

doctors after he first reported it in January of 2011.

On January 11, 2012, Dr. Brad Thomas wrote a letter

addressing the claimant’s work-related herniated disc injury.  He
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stated:
I do think that it is highly possible and
probable that it came from his work accident. 
He has no history of right leg problems prior
to the accident.  It is possible that the
disc was slight bulge and over the next
coming months it got worse and worse to where
it was frankly herniated at that point
causing leg symptoms...I do think his
herniated disc problem most likely did come
from his work related injury.

On April 17, 2012, Dr. Lon Burba stated that the

claimant has a host of medical problems, but the injury on the

job was the straw that broke the camel’s back and rendered him

unable to work.  He also stated that the claimant has sciatic

neuritis “which occurred when he was pushed on the job.”

I agree with Dr. Thomas and Dr. Burba.  The majority

states that they have considered Dr. Thomas and Dr. Burba’s

opinions, but they are not credible because “the history upon

which both opinions are based is lacking in credibility.”  I find

that the majority’s conclusion regarding Dr. Thomas and Dr.

Burba’s opinion requires impermissible conjecture and

speculation.  Conjecture and speculation, even if plausible,

cannot take the place of proof.  Ark. Dept. of Correction v.

Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991). Dena Construction

Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1979).  The

majority speculates that the doctors’ opinions are based solely

on the claimant’s history and own subjective belief.  This fact

is not evident from the doctors’ opinions.  A doctor necessarily
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has to rely on his patient to tell him what happened.  Who else

but the claimant would report the circumstances of his injury to

the doctor?  At any rate, in neither of the doctors’ opinions is

it apparent that the doctor has substituted medical expertise

with the claimant’s subjective opinion.

For the aforementioned reasons, I must respectfully

dissent.

                                   
PHILIP A. HOOD, Commissioner


