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Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed January  18, 2012.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. The employer/employee/carrier relationship existed
on or about October 15, 2010, when the claimant
contends she sustained a compensable shoulder
injury.
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3. Based on an average weekly wage of $773.33, the
claimant would be entitled to compensation rates
of $516.00 for temporary total disability benefits
and $387.00 for permanent partial disability
benefits.

4. Respondents have controverted this claim in its
entirety.

5. The claimant has failed to establish by a
preponderance of the evidence the elements of a
compensable injury under the Arkansas Workers’
Compensation Act.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner
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Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority opinion.

After a de novo review of the record, I find that the claimant

has proved a compensable injury and I would award benefits

accordingly.

    The claimant was a correctional officer employed at the

Arkansas Department of Corrections in 2010.  Up until October of

2010, the claimant worked in a tower where one of her functions

was to pull weapons up into the tower.  The Department required

the claimant to lift baskets filled with guns weighing 30-40

pounds on a routine basis.  The claimant maintains that, on

October 14, 2010, as she was lifting the basket of guns, she felt

a pop in her right shoulder, accompanied by pain.  After the

incident, she asked one of her co-workers if her co-worker would

assume her basket-lifting duties because the guns were giving her

problems.  She then reported the incident to her supervisor.  The

claimant was removed from the tower and placed in a job that did

not require lifting.  The claimant maintains that she cared for

her shoulder for a couple of weeks, but the pain did not go away. 

She consulted her physician on November 4th, 2010, about her

shoulder injury.  Her physician diagnosed her with right rotator

cuff tendinitis.  In January of 2011, an MRI showed that the
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claimant had a complete right rotator cuff tear.  The claimant

underwent surgery to repair the problem.

     For the claimant to establish a compensable injury as a

result of a specific incident which is identifiable by time and

place of occurrence, the following requirements of Ark. Code Ann.

§11-9-102(4)(A)(i)(Repl. 2002), must be established: (1) proof by

a preponderance of the evidence of an injury arising out of and

in the course of employment; (2) proof by a preponderance of the

evidence that the injury caused internal or external physical

harm to the body which required medical services or resulted in

disability or death; (3) medical evidence supported by objective

findings, as defined in Ark. Code Ann. §11-9-102 (4)(D),

establishing the injury; and (4) proof by a preponderance of the

evidence that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

     I find the claimant to be a credible witness.  She

testified that on October 14, 2010, the bag of guns was heavier

than any bag she had lifted in the past.  She complained about

the heavy bags and on that very day was moved to a different

position.  I find this to be very strong evidence that the

claimant’s injury occurred exactly as she testified.

     Furthermore, I do not believe this claim can be denied
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because she did not visit the doctor until November 4, 2010. 

This is not even three weeks from the date of injury.  I do not

find her course of treatment to be suspect.  Many hard workers

attempt to “doctor themselves” before they resort to going to the

doctor.  The fact that the rotator cuff tear did not show up on

MRI until January, 2011, is completely consistent with the

claimant’s course of treatment.

     In conclusion, I believe the claimant.  I find her

testimony to be credible.  I also find that her course of medical

treatment is completely consistent with her testimony.

     For the aforementioned reasons, I must respectfully

dissent.

                                   
PHILIP A. HOOD, Commissioner


