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OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed December 9, 2011.  The administrative law

judge entered the following findings of fact and conclusions

of law:

1. The claimant in this case has proven by a
preponderance of the evidence that he suffered a
compensable injury to his left shoulder in the
form of a cumulative trauma or gradual development
injury.  He has proven that said injury was caused
by rapid and repetitive motion while in the employ
of the respondent.  Additionally, he has proven
that the injury was the major cause of his
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disability and need for treatment.  He has
provided objective medical findings to support his
claim.  Therefore, I find that he indeed suffered
a compensable injury to his left shoulder.

2. The claimant has also provided sufficient evidence
in the form of objective medical findings to
support the fact that he is entitled to medical
services as related to his compensable injury.  He
has supplied testimony and documentary medical
evidence to support the finding that the medical
services he is requesting are reasonably and
necessarily related to the compensable injury to
his left shoulder.  Additionally, I find that the
claimant is entitled to temporary total disability
from June 1, 2010 through a date to be determined. 
However, I do find that A.C.A. §11-9-506 and
A.C.A. §11-9-411 are applicable to this claim and
the respondent is entitled to the appropriate
credit.  The respondents are also entitled to
credit for any time in June, July, September, and
October in which the claimant worked and earned
full wages.  This time includes five weeks
beginning in July when the claimant took paid
vacation, A.C.A. §11-9-807(b).

3. I also find that the claimant’s attorney is
entitled to the appropriate amount of attorney’s
fee based on the foregoing conclusions.  

After reviewing the entire record de novo, it is our

opinion that the administrative law judge’s decision is

supported by a preponderance of the evidence, correctly

applies the law, and should be affirmed, except for the

administrative law judge’s finding with regard to temporary

total disability benefits.  The Full Commission finds that

the claimant remained within a healing period for his
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compensable injury and was totally incapacitated to earn

wages beginning January 4, 2011.  The claimant therefore

proved he was entitled to temporary total disability

benefits beginning January 4, 2011 until a date yet to be

determined.  See Ark. State Hwy. Dept. v. Breshears, 272

Ark. 244, 613 S.W.2d 392 (1981).  The respondents are

entitled to an appropriate credit in accordance with Ark.

Code Ann. §11-9-411(Repl. 2002) and Ark. Code Ann. §11-9-

506(Repl. 2002).  

We otherwise affirm and adopt the administrative law

judge’s December 9, 2011 decision as the Full Commission’s

decision on appeal.  The claimant’s attorney is entitled to

fees for legal services in accordance with Ark. Code Ann.

§11-9-715(Repl. 2002).  For prevailing on appeal to the Full

Commission, the claimant’s attorney is entitled to an

additional fee of five hundred dollars ($500), in accordance

with Ark. Code Ann. §11-9-715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner
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Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority's

opinion that the claimant met his burden of proving that he

sustained a compensable injury to his left shoulder in the

form of a cumulative trauma or gradual development injury

caused by rapid and repetitive motion.  

          After a carefully conducted  de novo review of

this claim in its entirety, it is my opinion that the

claimant has failed to prove by a preponderance of the

evidence that he sustained a cumulative trauma or gradual

development injury to his left shoulder as a result of the

work he performed for the respondent employer. 

          The claimant, a 35 year employee for the

respondent employer, testified that he worked on the “paint

line”(line) at the time of his alleged compensable injury. 

According to the claimant, his activities on the line

consisted of spending one day removing hooks from the line;

hanging hooks on the line all day the next day; then

spending the next four days hanging parts on the hooks in

preparation for painting.  The claimant and his co-worker,

witness Donna Stapp, each testified that while some of the
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actual hanging activity involves hanging single, smaller

parts, some of this activity requires hanging two larger,

heavier parts together, or what they referred to as a

“double hang.”  In this regard, the claimant testified as

follows:

They have what is called double hangs
where you are hanging two parts. Same
thing, you have a part here and then you
have to bend over to put the second
part, you are about a foot, foot and a
half off the ground. To do that, we use
a C hook, and that is in our rotation,
too. For two days you use a C hook. That
is what is called putting that little
hook in the first part so you can hang
the second part.     

          Contrary to the claimant’s testimony that some of

these parts weigh as much as 50 pounds, Ms. Stapp credibly

testified that the heaviest parts weigh between 22 and 28

pounds.  Ms. Stapp further explained that these are the

residential parts, as opposed to the parts that are being

prepared for commercial use.  Both the claimant and Ms.

Stapp testified that two people participate in hanging the

heaviest residential parts, and that it sometimes takes four

people to hang the largest, heaviest commercial parts.

          Ms. Stapp’s testimony confirmed the claimant’s

testimony that the smaller residential parts, which may
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weigh as little as one pound, come off of the assembly line

at a rate of approximately one every six seconds, while the

larger parts come at a rate of approximately one every 17 to

20 seconds, or, at a rate of three to three-and-a-half parts

per minute.  The claimant further stated that assembly line

workers, such as himself, sometimes assist others in getting

parts out of “the basket” in order to keep the line moving. 

The claimant admitted that line workers have the capability

of stopping the conveyor when they fall behind.

          The claimant asserts that he first noticed pain in

his left arm and weakness associated with his left shoulder

in mid-June, 2010, while working on the line.  The claimant

testified that he worked with these symptoms for

approximately “two to three weeks,” then left for two weeks

of scheduled vacation beginning on July 12, 2010.  With

regard to the onset of his symptoms, the claimant testified

as follows:

Q.  So tell the Judge what you feel and
kind of how the onset occurs.

A.  I am just working and I notice the
parts just started feeling heavier than
normal.    

          Although the claimant could not recall an exact

date that these symptoms began, he testified they gradually
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worsened from day to day.  The claimant denied any previous

episodes of pain in his left shoulder or arm.

          The claimant testified that instead of returning

at the end of his two week scheduled vacation, he took an

additional three weeks of unscheduled vacation time due to

the unresolved pain in his arm.  After a total of five weeks

vacation, the claimant returned to work for four days. 

Then, on August 20, 2010, the claimant experienced a sudden

drop in blood pressure at work, and after seeing Dr. Lloyd

for this condition, presented to the emergency room

department of St. Edward Mercy Medical Center for what he

thought at the time was a heart-attack.  Aside from his pre-

existing hypertension and diabetes, the claimant was found

to have a urinary tract infection.  The claimant admittedly

failed at that time to report to Dr. Lloyd or the emergency

room staff that he was suffering from any symptoms in his

shoulder or arm.

          The claimant returned to Dr. Lloyd on September

10, 2010, in order to receive medical clearance to return to

work.  It was then that the claimant informed the doctor of

his shoulder symptoms.  Based upon his physical examination

of the claimant, Dr. Lloyd assessed him with left shoulder
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impingement syndrome.  Due to the claimant’s diabetes and

possible kidney involvement, Dr. Lloyd delayed treating the

claimant with NSAID’s or a steroid injection until

consulting with the claimant’s PCP.  Otherwise, Dr. Lloyd

released the claimant to return to work on September 13,

2010.

          The claimant thereafter worked for two more weeks,

then returned to Dr. Lloyd on October 5, 2010, with

complaints of continuing pain and weakness in his left arm

due to his shoulder.  Dr. Lloyd treated the claimant with a

steroid injection and released him to return to work.

          The claimant worked until November 11, 2010, at

which time he took a voluntary, company-wide lay-off.  The

claimant returned to work on January 3, 2011, and worked one

day.  The claimant admitted that he applied for and received

unemployment benefits during the time that he was laid-off.

          On January 4, 2011, the claimant called the

respondent employer’s plant nurse informing her that he was

unable to return to work due to his worsening left shoulder

symptoms.

          On January 5, 2011, the claimant returned to Dr.

Lloyd, who put him on medical leave from work and referred
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him to orthopaedic specialist, Dr. Steven Smith.  An MRI

study of the claimant’s left shoulder taken on January 25,

2011, revealed a rotator cuff tear in the claimant’s left

shoulder which was surgically repaired on February 22, 2011. 

According to Dr. Stevens, the claimant’s surgery had a

successful outcome.  The claimant was still receiving

physical therapy and had not been released from medical care

at the time of the hearing before the Commission.

          The claimant has the burden of proving by a

preponderance of the evidence that he is entitled to

compensation.  Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  In order to receive benefits

for a gradual onset or cumulative trauma injury, the

claimant must prove by a preponderance of the evidence (1)

that he sustained an injury arising out of and in the course

of his employment; (2) that the injury caused external or

internal physical harm to the body; (3) that the injury is

supported by objective medical findings; (4) that the injury

was caused by rapid repetitive motion; and (5) that the

injury was the major cause of any disability or need for

treatment.  Stevenson v. Frolick Footwear, 70 Ark. App. 383,

20 S.W.3d 413 (2000).
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          The standard set out in Malone v. Texarkana Pub.

Schs., 333 Ark. 343, 969 S.W.2d 644 (1988), for analyzing

whether an injury is caused by rapid repetitive motion, is a

two-pronged test: (1) the tasks must be repetitive, and (2)

the repetitive motion must be rapid.  As a threshold issue,

the tasks must be repetitive, or the rapidity element is not

reached.  Westside High School v. Patterson, 79 Ark. App.

281, 86 S.W.3d 412 (2002).  Arguably, even repetitive tasks

and rapid work, standing alone, do not satisfy the

definition; the repetitive tasks must be completed rapidly. 

Westside High School, supra.

          The issue of whether an injury meets the rapid

repetitive motion requirement will ordinarily be a question

of fact, not one of law.  However, although a question of

fact, the Commission must apply the appropriate law to the

evidence to reach a conclusion.  Westside High School,

supra; Malone, supra.  The Arkansas Supreme Court in Malone,

supra, explained that because the legislature had not

established guidelines necessary to the determination of

what constitutes “rapid and repetitive motion”, that

determination is made on a case-by-case basis.
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          With regard to gradual onset injuries other than

carpal tunnel syndrome, the Court has given the Commission

some guidance in analyzing rapid repetitive claims.  First,

in Baysinger v. Air Systems, Inc., 55 Ark. 174, 934 S.W.2d

230 (1996), the Court held that multiple tasks may be

considered together in determining whether the repetitive

requirement has been met.  In Kildow v. Baldwin Piano and

Organ, 58 Ark. App. 194, 948 S.W.2d 100 (1997), the Court

held that the ordinary meaning of rapid means swift or

quick.  In Lay v. United Parcel Service, 58 Ark. App. 35,

944 S.W.2d 867 (1997), the Court of Appeals declined to find

work duties satisfied the definition of rapid repetitive

motion when the duties or tasks were separated by periods of

several minutes or more.

          In the present claim, the claimant testified that

over a six day span of time, he performed basically three

separate functions: (1) removing hooks from a conveyor one

day; (2) hanging hooks on a conveyor the next day; and (3)

hanging residential parts on hooks for the next four days,

starting with the smallest to the largest.  The testimony in

this claim also reveals that, as for hanging the parts on

the hooks, these activities ranged in frequency from one
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part every six seconds, to one part every 20 seconds,

depending on the size of the part.

          Based upon the above, reasonable minds might be

persuaded that the claimant has met his burden of proving

that his work activities satisfy the rapid requirement.  I

find, however, that these activities fail to meet the first,

threshold requirement: that of repetition.  More

specifically, although multiple tasks may be considered

together in determining whether the repetitive requirement

has been met, the claimant has failed to prove that his work

activities were consistent enough in terms of repetition to

meet this requirement. See, Le v. Superior Industries, Full

Commission Opinion, February 12, 1999 (Claim No. E708248). 

Had the claimant hung both hooks and parts day after day in

the same repetitive manner, or had the parts been more

consistent in size and weight, then perhaps the facts in

this claim would be analogous to the facts in Le v. Superior

Industries, supra.   Given, however, that the claimant’s

activities differed from day to day; that these activities

were inconsistent in terms of even the size and weight of

the parts that the claimant was required to lift; and,

considering that the claimant had help hanging the larger
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parts and that he could stop the conveyor at will, I find

that the claimant’s activities fail to meet the repetitive

requirement.  Because I find that the claimant’s work-

related activities fail to meet the repetitive requirement,

I find that the rapidity issue is not reached.

          Based upon the above and foregoing, I find that

the claimant has failed to prove by a preponderance of the

evidence that he sustained a cumulative trauma or gradual

onset injury to his left shoulder as a result of rapid and

repetitive work activities.  Therefore, I find that the

claimant has failed to prove that he sustained a compensable

shoulder injury in the course of his employment with the

respondent employer.  

Accordingly, I must respectfully dissent from the majority’s

opinion. 

                                 
KAREN H. MCKINNEY, COMMISSIONER


