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Upon review before the FULL COMMISSION in Little Rock,
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Claimant represented by the HONORABLE EDDIE H. WALKER,
Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE E. DIANE
GRAHAM, Attorney at Law, Fort Smith, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed November 14, 2011.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The claimant has proven by a preponderance of
the evidence that she suffered a compensable
injury in the form of carpal tunnel syndrome
to her left upper extremity while in the
employ of the respondent.  The claim that she
suffered a compensable injury is supported by
objective medical findings.  The claimant has
also proven that the injury occurred in the
course of her employment with the respondent
and that the injury is the major cause for her
need for treatment.  Claimant is entitled to
TTD from July 7, 2010 to August 18, 2010.
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2. I find that the claimant is entitled to
medical services related to the treatment of
carpal tunnel syndrome, including the surgery
performed by Dr. Bise in July of 2010.  It is
the Commission’s view that those medical
services are reasonable and necessary based on
the submitted evidence.

3. I also find that the claimant’s attorney is
entitled to the appropriate attorney’s fees
based on the above findings.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the November 14, 2011 decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's
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decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding that the claimant sustained a

compensable injury in the form of carpal tunnel syndrome

to her left upper extremity.  Based upon my de novo

review of the record, without giving the benefit of the
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doubt to either party, I find that the claimant has

failed to meet her burden of proof.  Therefore, I find

that the decision of the Administrative Law Judge must

be reversed and this claim for benefits denied and

dismissed.

          The claimant was employed by respondents since

1987.  In April of 2006, the claimant sustained a

compensable neck injury for which she was receiving

medical treatment.  In November of 2006, the claimant

came under the care of Dr. J. Michael Standefer, a

neurosurgeon in Fayetteville, Arkansas.  During a

follow-up examination with Dr. Standefer on August 19,

2008, the claimant complained of numbness in her left

hand and upper extremity.  Dr. Standefer did not relate

these complaints to her 2006 injury.  After a  hearing

on claimant’s entitlement to additional medical

treatment related to her 2006, the Administrative Law

Judge found that such treatment was not reasonable and

necessary in connection with the claimant’s compensable

injury.  That opinion was affirmed and adopted by the

Full Commission.  Claimant then filed the present claim,

alleging that she sustained a new gradual onset carpal

tunnel injury to her left upper extremity in August

2008.  
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          The claimant testified that her work for

respondents was hand intensive and that she used her

right hand to box bags of chicken, then switch over and

use her left hand when her right hand got tired. 

Claimant also testified that she used both hands to

actually make the box before placing the bags of chicken

into them. In addition to her duties of boxing bags of

chicken, the claimant also performed duties of

inspecting the chicken which required the use of both

hands to move the chicken around, and sealing the bags

which required the picking up of a napkin with her left

hand, then using her right hand to wipe the seal with

that napkin.  According to the claimant each person on

the line pack 2,500 pound of chicken per hour.   The

claimant began working on this line in 2006. 

          The medical records are sparse with regard to

causation.  The only evidence as to the cause of

claimant’s carpal tunnel syndrome is found in Dr.

Standefer’s deposition which was actually taken in

connection with her prior claim for additional medical

treatment of her neck injury.  Specifically, Dr.

Standefer testified:

Q     Okay. And then on the carpal   
      tunnel syndrome that you found 
      in her left upper extremity, I 
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      don’t believe she had       
complained about numbness in       
that left upper extremity       
until 2008. Is that your       
recollection?

A     According to my records,       
that’s true.

Q     Did you form any opinion in    
   regard to what may have caused    
   that carpal tunnel syndrome?

A     Oh, I think there is –- it’s   
    like most other carpal tunnel    
   syndromes. Just repetitive use    
   of the hand over time.

Q     If her job involved hand       
intensive repetitive activity,       
it is likely –- and I’m not       
talking about her fall now,       
but I’m talking about just her       
day-to-day job –-

A     Yeah that would be the most    
   likely explanation.

***

Q     Also in that report, as far as 
      the mentioning of the term     
  “hand numbness,” I believe you     
  told us that that was the       
first time that she had       
mentioned that complaint to       
you.

A     The best I can recall, that’s  
     correct.

Q     Okay.  And did you determine   
    an etiology of that hand       
numbness at that time?
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A     No. We recommended additional  
      studies to try and sort        
      through that.

Q     Okay. Have those studies been  
     done?

A     Yeah.  That was the MR scan    
   and the EMG test.

Q     And is that what came up as    
   the carpal tunnel syndrome?

A     That is correct.

***

Q     All right. Do you know if Ms.  
     Ward has, before April of       
2006, sustained any kind of       
injury to her left hand or       
arm?

A     No. I don’t have any history   
    about –- one way or the other    
   on that.

Q     All right.  You indicated to   
    Mr. Walker that repetitive use   
    of her hand over time could      
 cause carpal tunnel syndrome,       
and if her job involved       
repetitive use of her hand,       
then that would be most likely       
the cause, if I understand       
your testimony. Is that       
correct?

A     It could be, sure.
 
Q     It could be?

A     Sure.
 
Q     She's got, by EMG/nerve       
conduction study, mild carpel       
tunnel syndrome -- 
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A     Correct.

Q     –- on the left. Do you know if 
      she’s left-handed or right-    
  handed?

A     Oh, I probably should, but I   
    don’t have any record, so I      
 can’t say that I know.

Q     Okay. Do you know if her       
housework and her off-work       
activities involve any kind of       
repetitive activity?
 
A     I don’t know the answer to     
  that.

Q     In any event, her mild  carpal 
      tunnel syndrome does not       
require any treatment; is that       
correct?

A     Correct.

          Since the claimant asserts that she sustained

a work-related gradual onset of carpal tunnel syndrome,

she is not required under the provisions of Act 796 of

1993 to establish that her work duties required rapid

repetitive motion in order to establish the

compensability of his/her carpal tunnel syndrome injury. 

See Kildow v. Baldwin Piano & Organ, 333 Ark. 335, 969

S.W.2d 190 (1998). Ark. Code Ann. § 11-9-

102(4)(A)(ii)(a) (Supp. 2009) defines a “compensable

injury” as:

or is (ii)  An injury causing
internal or external physical harm
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to the body and arising out of and
in the course of employment if it is
not caused by a specific incident
not identifiable by time and place
of occurrence, if the injury is:

(a)  Caused by
rapid repetitive
motion.  Carpal
tunnel syndrome
is specifically
categorized as a
compensable
injury falling
within this
definition[.]

          Although the claimant need not prove that her

work was rapid and repetitive, the claimant must still

prove that she sustained a carpal tunnel syndrome injury

arising out of and in the course of employment, that a

work-related injury is the major cause of her disability

or need for medical treatment, and the compensable

injury must be established by objective medical

findings. 

          Aside from the claimant’s own belief that her

carpal tunnel syndrome was caused by her work, the only

evidence as to causation is found in Dr. Standefer’s

deposition.  The Commission has a duty to translate the

evidence on all the issues before it into findings of

fact.  Stone v. Dollar General Stores, 91 Ark. App. 260,

209 S.W.3d 445 (2005); Weldon v. Pierce Bros. Const.
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Co., 54 Ark. App. 344, 925 S.W.2d 179 (1996).  Moreover,

the Commission has the authority to resolve conflicting

evidence and this extends to medical testimony.  Foxx v.

American Transp., 54 Ark. App. 115, 924 S.W.2d 814

(1996). The Commission has the duty of weighing the

medical evidence as it does any other evidence, and the

resolution of any conflicting medical evidence is a

question of fact for the Commission to resolve. Emerson

Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848

(2001); CDI Contractors McHale, 41 Ark. App. 57, 848

S.W.2d 941 (1993); McClain v. Texaco, Inc., 29 Ark. App.

218, 780 S.W.2d 34 (1989).

          Although the Commission is not bound by

medical testimony, it may not arbitrarily disregard any

witness’s testimony. Reeder v. Rheem Mfg. Co., 38 Ark.

App. 248, 832 S.W.2d 505 (1992). The Commission is

entitled to review the basis for the medical opinion in

deciding the weight and credibility of the opinion and

the medical evidence. Maverick Transportation v.

Buzzard, 69 Ark. App. 128, 10 S.W.3d 467 (2000).

However, the Commission may not arbitrarily disregard

medical evidence or the testimony of any witness. Hill

v. Baptist Med. Ctr., 74 Ark. App 250, 48 S.W.3d 544

(2001).  The Commission is entitled to review the basis
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for a doctor’s opinion in deciding the weight of the

opinion.  Further, a medical opinion based solely upon

claimant’s history and own subjective belief that a

medical condition is related to a compensable injury is

not a substitute for credible evidence.  Brewer v.

Paragould Housing Authority, Full Commission Opinion,

January 22, 1996 (Claim No. E417617).  The Commission is

not bound by a doctor’s opinion which is based largely

on facts related to him by claimant where there is no

sufficient independent knowledge upon which to

corroborate the claimant’s claim.  Roberts v. Leo-Levi

Hospital, 8 Ark. App. 184, 649 S.W.2d 402 (1983). 

Moreover, the Commission need not base a decision on how

the medical profession may characterize a given

condition, but rather primarily on factors germane to

the purposes of the Workers’ Compensation Law.  Weldon

v. Pierce Bros. Constr., 54 Ark. App. 344, 925 S.W.2d

179 (1996).

          Medical opinions addressing compensability

must be stated within a reasonable degree of medical

certainty.  Ark. Code Ann. §11-9-102(16)(B).  Where a

medical opinion is sufficiently clear to remove any

reason for the trier of fact to have to guess at the

cause of the injury, that opinion is stated within a
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reasonable degree of medical certainty.  Huffy Service

First v. Ledbetter, 76 Ark. App. 533, 69 S.W.3d 449

(2002), citing Howell v. Scroll Technologies, 343 Ark.

297, 35 S.W.3d 800 (2001).

          Medical opinions based upon “could”, “may”,

“possibly”, and “can” lack the definiteness required to

satisfy Ark. Code Ann. §11-9-102(16)(B), which requires

that medical opinions be stated within a reasonable

degree of medical certainty.  Frances v. Gaylord 

Container Corporation, 341 Ark. 527, 20 S.W.3d 280

(2000).  In Frances, the Arkansas Supreme Court

expressly overruled a prior Court of Appeals decision to

the extent that the Court of Appeals had held that such

indefinite terms were sufficient to meet the

requirements of Ark. Code Ann. §11-9-102(16)(B).  The

Arkansas Supreme Court held that a doctor’s opinion that

an accident “could” produce a lumbar disc injury was

insufficient to satisfy the standard of within a

reasonable degree of medical certainty.  Moreover, in

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900

(2000), the Arkansas Supreme Court held that a medical

opinion based upon the theoretical possibility of a

causal connection did not meet the standard of proof. 

In Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40
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S.W.3d 760 (2001), the Arkansas Supreme Court held that

in order for a medical opinion regarding causation to

“pass muster” such opinion must be more than

speculation, and go beyond possibilities.

          When asked during his deposition his opinion

with regard to the cause of claimant’s carpal tunnel

syndrome, Dr. Standefer just assumed “its like most

other carpal tunnel syndrome.  Just repetitive use of

the hand over time.”  When further questioned during

cross-examination if the claimant’s job required

repetitive use of her hands, whether that “would be most

likely cause” of her carpal tunnel syndrome, Dr.

Standefer equivocated and said, “It could be, sure.” 

Dr. Standefer admitted that he did not know if the

claimant was left-handed or if she did any house work or

off-work activities that involved repetitive use of her

left hand.  Finally, and more importantly, there is no

evidence that Dr. Standefer was aware that the claimant

had recently be diagnosed with diabetes.  AWCC Rule

099.37 III provides in pertinent part, “Diabetes,

pregnancy, hypothyroidism, and rheumatoid and other

inflammatory arthritides are health problems

occasionally associated with CTS.”  
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          After considering Dr. Standefer’s clearly

speculative opinion regarding causation, I cannot find

that the claimant has meet her burden of proof.  The

record reveals that the claimant is involved in

recreational activities of crocheting, and she has

suffered serious injuries to her left wrist in the past. 

Nothing in regard to the claimant’s use of her wrists

changed in or around the time the claimant began

experiencing numbness in her non-dominant left hand. 

She had been performing her current work duties for over

two years, yet she did not complain of numbness until

after she was diagnosed with diabetes in the February of

2008.  Admittedly, the claimant performed work for

respondents that required the repetitive use of her

upper extremities, however, I find that the claimant has

failed to prove by a preponderance of the evidence that

her carpal tunnel syndrome arose out of and in the

course of her employment.  Based upon the evidence of

record, it is just as likely that the claimant’s carpal

tunnel syndrome was caused by her diabetes, her previous

left wrist injuries, or her recreational activities of

crocheting as it is to have been caused by her work

activities.  Therefore, I find that the claimant has
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failed to meet her burden of proof.  Accordingly, I must

dissent.

                                
                         KAREN H. MCKINNEY, COMMISSIONER


