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Decision of Administrative Law Judge:  Reversed.

OPINION AND ORDER

Respondents No. 1 appeal a decision of an

Administrative Law Judge filed April 26, 2012, wherein the

Administrative Law Judge found that additional medical

treatment with Dr. Collins is reasonably necessary for the

treatment of the claimant’s 2000, compensable back injury.  

Our carefully conducted de novo review of this claim in its

entirety reveals that the claimant has failed to prove by a

preponderance of the evidence that she is entitled to
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additional medical treatment as awarded.  Therefore, the

decision of the Administrative Law Judge is hereby reversed.

The hearing before the Commission on March 26,

2012, was the third in this claim since the claimant

sustained a compensable back injury on July 15, 2000.  At

this last hearing, the claimant testified that she has

“chronic pains” in her back which require treatment and

medications from Dr. Collins.  The claimant also testified

that she experiences muscle spasms and difficulty sleeping.  

The compensability of the claimant’s back injury

was uncontroverted.  The record reveals that the claimant

sustained a work-related lumbar injury on July 15, 2000,

while transferring a patient.  The claimant was initially

seen for that injury at the St. Vincent Family Clinic (SVFC)

where a series of x-rays revealed that she suffered from

degenerative disc disease at L4-L5 with partial

sacralization (a congenital anomaly) at L5.  Her primary

care physician at that time, Dr. William Joseph, diagnosed

the claimant with lumbar strain for which he treated her

conservatively.  Dr. Joseph eventually referred the claimant

to orthopedic surgeon, Dr. John L. Wilson, at OrthoArkansas. 

Subsequently, Dr. Wilson diagnosed the claimant with lumbar
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strain and associated spasms for which he treated her

conservatively with physical therapy, a TENS unit,

medications, and Williams flexion exercises.  In addition,

the claimant was given lifting restrictions and told to

avoid bending and stooping.  In a letter dated September 26,

2000, Dr. Wilson advised Dr. Joseph that while the

claimant’s physical examination revealed mild muscle spasms

and tenderness, her neurological examination was normal. 

Further, Dr. Wilson found no evidence of permanent

impairment.  Accordingly, Dr. Wilson placed the claimant on

lifting restrictions for three weeks, after which he opined

she could resume normal activities.

The claimant returned to SVFC on October 10, 2000,

with complaints of chronic low back pain.  Upon that visit

the claimant was seen by Dr. Michael Stout, who noted that

she “continues Darvocet and Robaxin, which helps.”  While

Dr. Stout did not think the claimant would benefit from an

MRI, he offered to refer the claimant to Dr. Kevin Collins.

The record reflects that on January 18, 2001, the

claimant was evaluated by Dr. Kenneth Rosenzweig at

Orthopaedic Specialists.  With no diagnostic studies to

assist him in determining the anatomy of the claimant’s
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spine, Dr. Rosenzweig diagnosed the claimant with lumbar

strain and recommended an MRI in order to elucidate the

source of the claimant’s complaints.  

The claimant came under the care of Dr. Collins on

March 5, 2001.  At that time, the claimant described her

pain as “constant.”  Dr. Collins recommended physical

therapy, medications, and further work restrictions.  Chart

notes from Touchstone physical therapy clinic reflect that

the claimant received treatment there from May 30 through

June 29, 2001.  

On August 25, 2001, the claimant received

bilateral lumbar facet blocks from Dr. Carl Covey. 

Thereafter, the claimant underwent a functional capacity

evaluation which showed that she was capable of functioning

in the “light” to “medium” DOT work categories.  In the

meantime, the claimant was seen by Dr. Scott Schlesinger for

what appears from the record to have been for a second

opinion.  Other than an undated History Questionnaire from

Dr. Schlesinger’s office, the record reflects that the

claimant was not seen again for medical treatment associated

with her back until January of 2003, when she was treated by

Dr. Christopher Mocek at US Orthopedic Surgery Center.  In a
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clinic report dated January 16, 2003, Dr. Mocek stated as

follows:

HISTORY OF PRESENT ILLNESS:
Ms. Shirley Walker is a very
pleasant 38 year old female
with a history of chronic
intractible (sic) back pain.
She has a disc herniating off
to the right at L3-4 and a
bulging disc at L4-5. She
continues to have this
intractible (sic) back pain. I
have not seen her since 9-13-
01 on followup visit. I
recommended diagnostic
discogram at that time of the
L3-4 and the L4-5 disc.
Apparently she went for a
second opinion at the request
of her workers (sic) comp
carrier, Dr. Schlesinger, who
did not recommend a discogram.
The patient continues to have
intractibe (sic) back pain.
She did not have enough relief
from diagnostic facet
injections to warrant radio
frequency lesioning and she
continues to suffer with this
back pain. She is unable to
take anti inflammatory
medications because she
developed peptic ulcer
disease. The patient reports
no pain radiating to the legs.

 
Upon his physical examination of the claimant, Dr.

Mocek reported no tenderness to palpation of the spinous

process or over the SI joints, with tenderness over the
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paraspinous musculature in the lumbar region.  At Dr.

Mocek’s recommendation, the claimant underwent a diagnostic

diskogram on January 31, 2003.  This procedure revealed a

“grossly normal and nonpainful” disc at L2-3, and “grossly

abnormal L3-4 and L4-5 discs with concordant back pain.”  A

post-diskogram MRI taken on that same date confirmed a Grade

4 diffuse annular tear at L3-4 and L4-5, which was stated to

be “most likely degenerative.”

On her follow-up visit with Dr. Mocek on February

13, 2003, he recommended that she undergo an arthroscopic

diskectomy with decompression at L3-4 and L4-5.  With regard

to an expected outcome from this proposed procedure, Dr.

Mocek stated, “The patient has about a 75% chance of relief

of the back and bilateral hip pain with the procedure.”  In

addition, Dr. Mocek stated, “The procedure should relieve at

least 50% of the pain, although she could be having some

pain from the arthritis in her back as well.”

Dr. Schlesinger conducted a follow-up, independent

medical evaluation of the claimant’s medical records on May

30, 2003.  In his associated report Dr. Schlesinger stated:

I have reviewed the MR
discogram on Ms. Shirley
Walker than (sic) was done on
1/3/03. I feel that the
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findings of degenerative
changes at L3-4 and L4-5 and
diffuse annular tear on this
MRI are consistent with my
previous IME report. I do not
feel that this patient would
benefit from any sort of
surgical intervention aimed at
these degenerative changes. I
do not feel in any way that
this MRI discogram study is
indicative that she would
benefit from surgical
intervention. As before, I
think she has reached maximum
medical improvement and I do
not feel that further
aggressive care is warranted.
I state this with a reasonable
degree of medical certainty.

 
The record reflects that on July 29, 2003, the

claimant underwent a subsequent independent medical

evaluation with Dr. Steven L. Cathy.  Pursuant thereto, Dr.

Cathey reported as follows:

Her neurological exam is
negative. She specifically has
no sign of lumbar
radiculopathy. Straight leg
raising is negative
bilaterally. There is point
tenderness in the lower lumbar
area, particularly on the left
side. I did not, however,
identify any paraspinous
muscle spasm or restriction of
movement. Interestingly, Ms.
Walker complained bitterly of
low back pain with rotation of
the shoulders and compression
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of the head. These maneuvers
ordinarily do not produce pain
even in acute situations and
are typically categorized as
“hysterical signs.” 

Dr. Cathey opined that the claimant’s continued

complaints of low back pain were the result of degenerative

disc disease with associated facet osteoarthritis.  In

addition, Dr. Cathey opined that the claimant was not a

candidate for traditional surgical intervention such as

lumbar diskectomy or spinal fusion, nor was a lumbar

diskography indicated in the claimant’s case from a

neurological standpoint.  Dr. Cathey recommended that the

claimant might benefit from a program of spinal

rehabilitation and stabilization.  He then placed the

claimant at maximum medical improvement with regard to her

July 15, 2000, work-related injury, and assigned her with a

6% permanent physical impairment rating to the body as a

whole.  “As far as any long-term or future treatment is

concerned,” he concluded, “I anticipate Ms. Walker will

always have a perception of chronic lower back pain.”

The next medical document of record is a letter

drafted by Dr. Mocek dated August 11, 2003.  In this letter,

Dr. Mocek indicated that the claimant continued to
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experience persistent back and leg pain consistent with the

abnormalities noted at L3-4 and L4-5.  While the claimant

denied symptoms consistent with nerve impingement, Dr. Mocek

opined that the obvious nerve irritation made her an

excellent candidate for two level arthroscopic diskectomy,

which he performed on October 27, 2003.  In her follow-up

visit with Dr. Mocek on February 24, 2004, the claimant

reported pain relief in her low back and hips from this

procedure.  As of her March 23, 2004, visit with Dr. Mocek,

the claimant reported complete resolution of right leg pain

with some residual back pain.  It was on that date that Dr.

Mocek added pool therapy to the claimant’s treatment plan. 

In his report of the claimant’s June 15, 2004, visit, Dr.

Mocek stated:

I’m extremely pleased with the
claimant’s response to the
arthroscopic diskectomy
procedure. We will continue
the water therapy since the
patient states it really helps
her. I suspect the residual
back pain is coming from
arthritis. She cannot take
anti-inflammatories due to
peptic ulcer disease.

  
Dr. Mocek reported that the claimant was no longer

taking narcotics for pain, that she no longer required a
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sleep aide, and  that she was taking Zanax for muscle

spasms.  Dr. Mocek gave the claimant a three-month

prescription for water therapy, which he continued for an

additional three months upon her December 2, 2004, follow-up

visit.  

Upon her February 27, 2005, visit with Dr. Mocek,

the claimant reported complete relief of right leg pain with

some residual low back pain, which Dr. Mocek opined was most

likely the result of lumbar spondylosis (degenerative

osteoarthritis).  Dr. Mocek referred the claimant for an

MRI.  According to Dr. Mocek’s clinic note of April 6, 2005,

this study revealed no new findings.  More specifically, Dr.

Mocek stated:

Discussion: it (sic) appears
from the patient’s new MRI of
the lumbar spine that there
are no new disc herniations.
All of the pain is most likely
coming from the lumbar facet
arthritis in combination with
residual discogenic back pain.
We can try lumbar facet
denervation bilaterally from
L3, L4, and L5. This would be
the last procedure I have to
offer her to get rid of some
more residual back pain.

Dr. Mocek diagnosed the claimant with severe

degenerative disc disease at L3-4 and L4-5 and lumbar
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spondylosis, and he scheduled her for a radiofrequency

denervation procedure, which was performed on April 29,

2005. 

The claimant was seen in follow-up by Dr. Mocek on

May 19, 2005, at which time she reported to him that she was

back at work and had worked a couple of double, eight-hour

shifts.  In addition, the claimant reported that Percocet

was giving her headaches and causing some over-sedation. 

Therefore, Dr. Moceck discontinued the claimant’s Percocet,

he started her back on Ultracet, Mobic, and Zanaflex, and he

encouraged her to use her TENS unit.  As of her June 28,

2005, appointment with Dr. Mocek, he referred the claimant

for 12 weeks in the MedX program for strengthening and

rehabilitation of her lumbar spine, and he encouraged her to

reduce her work shifts to 8 hours. 

The claimant was seen in clinic by Dr. Collins on

July 19, 2005.  Dr. Collins’s clinic note of that visit

reflects that the claimant had “maxed out” as far as his

treatment options for her were concerned.  Dr. Collins

placed the claimant at maximum medical improvement, and he

assigned her with 11% permanent physical impairment to the

body as a whole.
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The claimant returned to Dr. Mocek on September

27, 2005, at which time he started her on a prescription of

Trazadone as a sleep aide. 

By way of a letter dated September 15, 2009, in

response to questions presented by workers’ compensation

adjuster, Darnesha Hill, Dr. Mocek opined that the

claimant’s then current need for medical treatment was a

combination of both her July, 2000, work-related injury, and

the 12 hour shifts she worked for her employer at that time. 

In addition, Dr. Mocek placed the claimant at maximum

medical improvement as of June 18, 2009.  Finally, Dr. Mocek

indicated that the claimant did not require daily therapy. 

Based upon this letter, Ms. Hill discontinued the claimant’s

health club membership after it expired in 2009.  

The claimant was seen by Dr. Mocek thereafter on June 01,

2010.  A review of Dr. Mocek’s clinic note from that visit

reveals that the claimant continued to report pain and

spasms in her lumbar spine.  While Dr. Mocek was considering

a repeat of the claimant’s radiofrequency denervation

procedure at that time, there is no indication from his

notes that he observed muscle spasms or other objective

abnormalities upon his physical examination of the claimant. 
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The record reflects that the claimant was seen on

April 4, 2011, by Dr. Collins.  At that time, Dr. Collins

referred the claimant for continued gym membership.  The

claimant was last seen by Dr. Collins on July 7, 2011, at

which time he reported that she fell and hit her head during

her physical examination and was sent to the emergency room.

In a letter of general concern from Dr. Collins

dated December 5, 2011, he opined that the claimant should

be allowed to continue in her program of self-therapy at the

athletic club.

From a procedural perspective, a hearing was held

on December 9, 2005, in order to determine the claimant’s

permanent physical impairment rating and entitlement to

additional medical treatment.  Pursuant to an opinion filed

on March 9, 2006, the claimant was awarded 11% permanent

physical impairment to the body as a whole and additional

medical treatment, specifically to include her continued

athletic club membership and message therapy.  That opinion

was affirmed and adopted by the Full Commission on January

8, 2007.  Subsequently, a hearing was held on September 27,

2010, pursuant to which the claimant was awarded a continued

membership in the athletic club and mileage reimbursement.
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With regard to the claimant’s work history, the

record reflects that at the time of the 2005 hearing, the

claimant worked as a patient aide for the Arkansas State

Hospital (Hospital).  As of the September 27, 2010, hearing,

the claimant testified that she was unemployed, having been

discharged from her position at the Hospital in January of

2010, after approximately 11 years of employment.  The

claimant testified that she worked occasionally as a

teacher’s aide for the school district in which she lived. 

In addition, the claimant testified that she went to the

health club three to four days per week at the end of her

Hospital shifts to “do my little exercise” then relax in the

whirlpool.  The claimant further testified that the health

club membership was necessary for the treatment of her

compensable back injury because she worked 12 hour shifts in

direct patient care, and it was necessary for her to stay

alert.  According to the claimant, going to the athletic

club was better than taking medications because it eased her

discomfort and helped her sleep when she was supposed to,

versus sleeping on the job.  The claimant admitted in the

2010 hearing, however, that she was discharged from her

employment with the Hospital because she was found sleeping
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on-the-job.  Pursuant to that hearing, the Administrative

Law Judge awarded the claimant continued membership in the

health club as a reasonable and necessary treatment for her

compensable injury.  In her opinion filed November 5, 2010,

the Administrative Law Judge stated as follows:

In addition to this, the
claimant’s testimony
demonstrates that the
claimant’s exercise program at
the North Little Rock Athletic
Club has allowed her to
discontinue taking
prescription medications for
chronic pain and symptoms
relating to her compensable
back injury.  This has
permitted the claimant the
opportunity to perform work
duties (during her employment
at the State Hospital) and
other daily activities of
living without the need for
heavy narcotics. 

During the hearing of March 26, 2012, the claimant

testified that she still substitute taught for her local

school district, and that she occasionally sat overnight

with an elderly patient.  Although the record reflects

inconsistency at this hearing in the claimant’s testimony

regarding her employment status as of the 2010 hearing, as

earlier stated, the record indicates that she no longer

worked for the Hospital at the time of the prior hearing. 
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With regard to this issue, the claimant, who represented

herself at the 2012 hearing, responded to questions by the

court as follows:

Q. At the time of the December
2010 hearing you were working?

A. Yes, at Arkansas State
Hospital.

Q. And you worked for them how
long?

A. Ten years.

Q. Okay. And you –-

A. The graveyard shift.

Q. When did you last work for
them?

A. 2010.

Q. Why are you no –-

A. No, 2009. It was going into
2010. I worked at the end of
the year. 

...

Q. Why are you no longer
working for the State
Hospital?

A. I was fired. They said I
was sleeping on my job. When I
was taking the medication that
I was on, it would make me
drowsy and sleepy, because I
only sleep three to four
hours. And that’s what
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happened.

Q. Well, I thought that -- it
was my understanding at the
time of the hearing, you
wanted the gym membership,
because you could not take the
medication while working.

A. Well, that was –-

Q. Was that not your
testimony, or correct me?

A. Yes, that was it. This was
part of it, so I was working,
you know, because of my job
situation, I wanted to get -–
you know, try to do it, you
know, so I wouldn’t be on the
medication, because I was
taking the medication and
still, you know, before then,
I wanted to get off of it, you
know, because it would make me
drowsy and sleepy.

At the 2012 hearing, the claimant further

testified that she wanted to continue to see Dr. Collins

because she wanted to get back on medications.  In this

regard, she testified as follows:

Q. And what medical treatment
are you asking for from Dr.
Collins?

A. Continue on going to see my
doctor, and, you know, get
back, you know, to get on
medication, because when I
wanted to get off of it, you
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know, they tried to, you know,
because of my job, because I
wanted to keep my job. I had
been on it for a long time. I
wanted to get off and see how
it would work. But I come to
find out that I have a lot of
muscle spasms real bad. And
now, I can see myself can take
the medication, because I’m
not working now, and I’m not
dealing with aggressive
patients where it requires,
you know, fully attention, and
me be alert. That’s why I went
to the graveyard shift to be
able to do less stress on my
back where I can get up and –-
because during the daytime,
you’re constantly moving and
doing a lot of things with the
patients. At night, they’re
sleeping, so, you know, it was
better, and I had to work. I
couldn’t afford to not work.

When pressed further by the court about her

testimony during the 2010, hearing, wherein she presented

that she was not taking medications because they made her

sleepy at work, the claimant stated, “Well, I mean, I’m not

quite sure. You know, what I was testifying is, you know,

you asked me why I wasn’t on the medication. And I was

working, and the medication made me drowsy.” 

The claimant testified that her gym membership

helped relieve her stress and prevent her muscles from
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“tightening up.”  The claimant testified that, due to her

“non-stop, chronic pain,” she experiences muscle spasms that

she described as “real bad.”  She testified that the water

aerobics and various exercises available at the gym help

keep her from becoming stiff and tense.  The claimant stated

that she now needs medications from Dr. Collins to help her

sleep, although at the 2010 hearing she had justified her

gym membership in part on the fact that her therapies there

helped her sleep.  In this regard, she stated, “Well, I

mean, because I can take it, you know, when I was doing 12-

hour shift, you know, but when I’m not working, I can be

able to take it, because I’m not working a lot of hours, and

that is better.”  

Upon her refusal to be seen and examined, Dr. Earl

Peeples conducted an independent medical evaluation of the

claimant’s records.  In a report of that evaluation dated

March 12, 2012, Dr. Peeples gave a succinct and concise

overview of the claimant’s treatment history.  While Dr.

Peeples’s report is too lengthy to recite in its entirety

here, he was adamant throughout in his opinion that the

claimant’s current condition results from progressively

advancing degenerative disc disease, rather than from any
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acute injury she supposedly sustained twelve years prior. 

In relevant part, Dr. Peeples stated as follows:  

RELEVANT SCIENCE:
No traumatic anatomy has been
identified in Ms. Walker. She
has been found to have
degenerative disc disease at
multiple levels.

 
...

SUMMARY:
Ms. Walker had a lifitng
incident at work which has
administratively been
determined to be a “work-
related injury” in the absence
of traumatic anatomy. She has
received treatment in the form
of percutaneous discectomy, a
procedure with unproven
efficacy based on discogram, a
discredited testing procedure.
Surgery was performed against
the advice of Dr. Cathey and
Dr. Schelsinger, both
experienced neurosurgeons. It
is noted that her impairment
increased from 5% noted on Dr.
Cathey’s exam, to 11%
following the procedure. 
RF procedure was noted by Dr.
Mocek to produce no relief.
This is consistent with
science quoted above.
There is no evidence that gym
membership is necessary or
beneficial for treatment of
degenerative disc disease or
for symptoms of low back pain,
which are common and cannot be
specifically related to any
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anatomy in this case. The
changes in her discs and
annular ligaments are
consistent with degeneration. 
There is no evidence of
traumatic anatomy. Gym
membership and massage,
although pleasant, are not
efficacious in the treatment
of degenerative disc disease.
Of more benefit would be an
evaluation for the predictors
of long-term pain, which are
psychosocial in nature. 

With reference to the claimant’s alleged need for

prescription medications, Dr. Peeples stated that over-the-

counter medications, such as acetaminophen and NSAIDS, are

effective in treating symptoms of arthritic back pain.  In

addition, he stated that Trazadone, an antidepressant, is

not used for common back pain, and that Zanaflex, a muscle

relaxant, is used primarily for acute injuries versus a “12

year old injury or for chronic degenerative symptoms.” 

Moreover, Dr. Peeples stated: 

In the absence of identified
traumatic anatomy or
radiculopathy by Dr. John
Wilson, an experienced
orthopedist, and Dr. Steve
Cathey and Dr. Scott
Schlesinger, both experienced
neurosurgeons, surgical
procedures were performed on
multilevel degenerative discs
by anesthesiologist and
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impairment increased. Dr.
Cathey’s prediction is true,
that she would continue to
have complaints of low back
pain. ... There is no reason
for additional treatment. 
Ms. Walker may resume whatever
activity she desires,
consistent with age, gender,
and education. Her interests
would be best served by
gainful employment, exercise
and purposeful activities
around the home, or a
volunteer basis, and
maintenance of ideal weight.
No additional medical testing
or treatment is necessary for
the administratively-
determined “back injury” of
2000. 

Employers must promptly provide medical services

which are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a)(Supp. 2009). 

However, injured employees have the burden of proving by a

preponderance of the evidence that the medical treatment is

reasonably necessary for the treatment of the compensable

injury.  Owens Plating Co.v. Graham, 102 Ark. App. 299, 284

S.W.3d 537 (2008).  What constitutes reasonable and

necessary treatment is a question of fact for the

Commission.  Id.; Anaya v. Newberry’s 3N Mill, 102 Ark. App.

119, 282 S.W.3d 269 (2008).  When assessing whether medical



Walker - F011975 23

treatment is reasonably necessary for the treatment of a

compensable injury, we must analyze both the proposed

procedure and the condition it is sought to remedy.  Deborah

Jones v. Seba, Inc., Full Workers’ Compensation Commission

Opinion filed December 13, 1989 (Claim No. D512553).  Also,

the respondent is only responsible for medical services

which are causally related to the compensable injury. 

Treatments to reduce or alleviate symptoms resulting from a

compensable injury, to maintain the level of healing

achieved, or to prevent further deterioration of the damage

produced by the compensable injury are considered reasonable

medical services.  Foster v. Kann Enterprises, 2009 Ark.

App. 746, 350 S.W.2d 796(2009).  Liability for additional

medical treatment may extend beyond the treatment healing

period as long as the treatment is geared toward management

of the compensable injury.  Patchell v. Wal-Mart Stores,

Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004. 

The record shows that the claimant sustained a

lumbar strain on July 15, 2000, while transferring a

patient.  The record further shows that over the claimant’s

ensuing twelve-year course of medical treatment for her

lumbar strain, she received reasonable and necessary medical
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treatment to include both conservative and invasive

measures.  This treatment consisted of, among other things,

physical therapy, a TENS unit, work restrictions, surgical

procedures, medications, and pool, massage, and exercise

therapy via her gym membership at the North Little Rock

Athletic Club.   

Contemporaneous with her work-related incident of

July, 2000, both the claimant’s primary care physician, Dr.

Joseph, and her initial treating specialist, neurosurgeon

Dr. John Wilson, diagnosed the claimant with lumbar strain. 

Diagnostic x-rays taken at the time revealed degenerative

disc disease at L4-L5, with a congenital abnormality noted

at L5.  Although Dr. Wilson noted the presence of muscle

spasms in September of 2000, he opined that the claimant

could resume her normal activities at the end of three

weeks.

In March of 2001, the claimant came under the care

of Dr. Collins, a physiatrist specializing in rehabilitative

care.  The record shows that Dr. Collins treated the

claimant conservatively with physical therapy, medications,

and further work restrictions.  In August of 2001, the

claimant received lumbar facet block injections from Dr.
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Carl Covey, a pain management specialist.  Thereafter, the

claimant underwent a functional capacity evaluation that

placed her in a light to medium work category.  

The claimant eventually came under the care of Dr.

Mocek, a pain management physician.  In January of 2003,

two-and-a-half years after her work-related incident, Dr.

Mocek diagnosed the claimant with a herniated lumbar disc. 

Dr. Mocek performed a diagnostic diskogram and post-

diskogram MRI on the claimant’s lumbar spine on January 30,

2003.  These diagnostic tools confirmed the presence of an

annular tear at L3-4 and L4-5, which Dr. Mocek reported was

associated with degenerative disc disease as opposed to any

acute event.

On February 13, 2003, Dr. Mocek advised that a

arthroscopic diskectomy would relieve approximately 50% of

the claimant’s lumbar pain.

On May 30, 2003, Dr. Schlesinger, a neurosurgeon,

reviewed the claimant’s MRI and opined that she was not a

candidate for surgical intervention for the treatment of her

“degenerative changes.”  In addition, Dr. Schlesinger

reiterated his earlier, undated opinion that the claimant

had reached maximum medical improvement for her July, 2000,
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compensable back strain.

On July 29, 2003, Dr. Steven Cathey, a

neurosurgeon, conducted an independent medical evaluation. 

In his report, Dr. Cathey stated that upon the claimant’s

neurological examination, he detected no muscle spasms or

restriction of movement.  Further, Dr. Cathey stated that

the claimant demonstrated “hysterical signs” in her

responses to certain maneuvers that do not ordinarily

produce pain, “even in acute situations.”  According to Dr.

Cathey, the etiology of the claimant’s chronic back pain was

degenerative in nature with associated facet osteoarthritis. 

Further, Dr. Cathey opined that the claimant was not a

candidate for traditional surgical intervention such as

lumbar diskectomy or spinal fusion, and that a lumbar

diskography was not indicated from a neurological

standpoint.  While Dr. Cathey opined that the claimant might

benefit from a program of spinal rehabilitation and

stabilization, he stated that she had reached maximum

medical improvement for her July, 2000, compensable injury,

and he assigned her an impairment rating.  Finally, Dr.

Cathey predicted that the claimant “will always have a

perception of chronic lower back pain.”
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On October 27, 2003, the claimant underwent a two-

level, arthroscopic diskectomy performed by Dr. Mocek.  As

of February 24, 2004, the claimant reported relief of pain

in her lower back and legs as a result of this procedure. 

It was on that date that Dr. Mocek added pool therapy to the

claimant’s treatment plan.  Pursuant to her June 15, 2004,

follow-up visit with Dr. Mocek, he reported that she was no

longer taking narcotics or a sleep aide, but that she

continued to take Zanax for muscle spasms.  Dr. Mocek was

“extremely pleased” with the claimant’s response to her

diskectomy, and he opined that her residual back pain was

the result of arthritis.  He recommended that the claimant

continue with pool therapy.  

Pursuant to his examination of the claimant in

February of 2005, Dr. Mocek again opined that the clamant’s

residual back pain was the result of lumbar spondylosis

after an MRI of the claimant’s lumbar spine showed no new

herniated discs.  Dr. Mocek performed an RFD procedure on

the claimant’s lumbar spine April 29, 2005.  Based upon her

reports of adverse effects, Dr. Mocek changed the claimant’s

prescription medications in May of 2005, and he encouraged

her to use her TENS unit.  In June of 2005, Dr. Mocek
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recommended spinal rehabilitation and strengthening.  

In July of 2005, the claimant was seen again by

Dr. Collins who stated that she had “maxed out” with regard

to his treatment of her compensable injury.  Dr. Collins

placed her at maximum medical improvement for her work-

related injury and gave her an 11% permanent physical

impairment, which was paid pursuant to the award of this

benefit by the Commission. 

In the meantime, the claimant continued under the

care of Dr. Mocek, who placed her at maximum medical

improvement for her work-related injury as of June 18, 2009. 

Pursuant to September 15, 2009, correspondence with the

claimant’s workers’ compensation case manager, Dr. Mocek

opined that the claimant was no longer in need of daily

therapy.  He also opined that the claimant’s need for

medical treatment was a combination of her July, 2000, work-

related injury and her current work schedule.  In

contradiction to this opinion, however, in December of 2011,

Dr. Collins generated a letter (which the claimant denied

having requested), stating that she should be allowed to

continue her self-therapy at the health club.

Finally, pursuant to his independent medical
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evaluation of the claimant’s records, Dr. Peeples stated

without equivocation that the claimant currently suffers

from symptoms of degenerative disc disease, as opposed to

the residual effects of an acute injury.  Moreover, while

compensability is not an issue here, we note that Dr.

Peeples referred to the claimant’s injury as an

“administratively determined” injury for which he could find

no  acute anatomy or pathology.  Further, Dr. Peeples opined

that the claimant could manage her symptoms with non-

prescription medications and simple home exercises, and that

treatment by way of gym membership and prescription

medications is not indicated for the claimant’s degenerative

disc disease.  

The Commission has a duty to translate the

evidence on all the issues before it into findings of fact. 

Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W.3d

445 (2005); Weldon v. Pierce Bros. Const. Co., 54 Ark. App.

344, 925 S.W.2d 179 (1996).  Moreover, the Commission has

the authority to resolve conflicting evidence and this

extends to medical testimony.  Foxx v. American Transp., 54

Ark. App. 115, 924 S.W.2d 814 (1996). The Commission has the

duty of weighing the medical evidence as it does any other
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evidence, and the resolution of any conflicting medical

evidence is a question of fact for the Commission to

resolve.  Emerson Electric v. Gaston, 75 Ark. App. 232, 58

S.W.3d 848 (2001); CDI Contractors McHale, 41 Ark. App. 57,

848 S.W.2d 941 (1993); McClain v. Texaco, Inc., 29 Ark. App.

218, 780 S.W.2d 34 (1989).  

A comprehensive review of the claimant’s extensive

history of medical treatment reveals that it has been the

conclusion of each of the claimant’s physicians that she

suffers from degenerative disc disease in her lumbar spine

that will only get worse with time.  Following a diagnostic

diskography and post-procedural MRI, even Dr. Mocek, from

whom she has received the majority of treatment for her low

back complaints, admitted that the claimant’s herniation was

“most likely degenerative” in etiology.  In addition, we

note that against the recommendations of both Drs.

Schlesinger and Cathey, Dr. Mocek performed an arhtroscoic

diskectomy in October of 2003, to repair her annular tear. 

While according to Dr. Mocek this procedure was to have

provided as much as 50% relief of the claimant’s symptoms,

just as Dr. Cathey had predicted, it failed to give the

claimant lasting relief in that it is an ineffective
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treatment for degenerative disc disease.  

Moreover, while it has been accepted that the

claimant reached maximum medical improvement in 2009, the

record indicates that it was the opinion of several

physicians who either treated or evaluated the claimant that

her compensable back strain healed long before that time. 

For example, Dr. Schlesinger opined that the claimant had

reached maximum medical improvement in May of 2003; Dr.

Cathey opined that she had reached maximum medical

improvement in June of 2003; and, Dr. Collins opined that

she had reached maximum medical improvement in June of 2005. 

That at least two of these doctors opined that the  claimant

had healed from her back strain in as early as 2003, serves

to add credence to the conclusion that the claimant’s

current complaints are rooted in a degenerative process

unrelated to her injury. 

Finally, all of the claimant’s current medical

treatment, including her gym membership, appears to be

geared towards the maintenance and management of her

unrelated arthritis, as opposed to an acute injury that has

long-since healed.   And, while we note that Dr. Collin’s

letter of December 5, 2010, indicates that the claimant
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should be allowed to continue her gym membership, this

contradicts Dr. Mocek’s statement to Ms. Hill in 2009 that

the claimant no longer needed daily therapy at that time. 

Because the weight of the evidence demonstrates that the

December, 2010, letter was more likely than not prompted by

the claimant, and is otherwise irrelevant to the issue at

hand, we assign it no probative value with regard to the

current issue for determination, which is whether the

claimant is entitled to additional medical treatment from

Dr. Collins.  

Rather, the weight of medical evidence in this

claim, including numerous diagnostic studies and the

credible medical opinions of multiple specialists, indicates

that the claimant’s current symptoms are the exclusive

result of degenerative disc disease for which prescription

medications and even gym membership are not reasonably

necessary to treat.  And, while we would concede that there

are painful symptoms associated with this condition, even

going so far as (for the sake of argument only) to agree

that the claimant may need some type of aggressive medical

intervention for her arthritic back condition at some point,

it is incomprehensible how reasonable minds could conclude
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that she is currently entitled to medical treatment in any

way, shape, or form for a compensable lumbar strain that

occurred well over a decade ago and from which she has long

since healed.  Even if the claimant’s annular tear had been

a result of her 2000, work-related incident, Dr. Mocek

successfully repaired that tear in 2004, as confirmed by a

subsequent MRI.  Moreover, even he has opined on more than

one occasion that the claimant’s current complaints are

associated with arthritis, and that she reached maximum

medical improvement for her compensable injury no later than

three years ago.  Therefore, the claimant’s only remaining

medical condition, as it relates to this claim, for which

she might require treatment is her degenerative arthritis,

which has been evident from the time of her 2000, work-

related injury, and which is clearly not related to that

injury.  Further, while Dr. Mocek did opine in 2009 that at

least part of her then current need for additional treatment

was the result of her 2000 work-related injury, he

attributed the rest of that need to her work schedule at

that time which included 12 hour shifts at the Hospital. 

Given that the claimant no longer works at the Hospital,

that is no longer the case.  In fact, the claimant testified
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at her last hearing that she now works as a substitute

teacher and as an in-home caregiver for an elderly patient. 

In the absence of any current opinion by Dr. Mocek that the

claimant’s need for additional medical treatment is

necessitated by her 2000, work-related injury, and given Dr.

Peeples’s more contemporaneous opinion that no additional

medical testing or treatment is necessary for the claimant’s

back injury of 2000, we find that the claimant has failed to

prove by a preponderance of the credible evidence that

additional medical treatment from Dr. Collins, from whom she

has failed to seek treatment since 2005, is reasonably

necessary for the treatment of her 2000 injury, especially

given that he opined in 2005 that the claimant had “maxed

out” with regard to any treatment he could provide. 

Moreover, we find that the claimant’s testimony on

the whole is inconsistent and contradictory with regard to

her alleged need for additional medical treatment.  At the

hearing of 2010, the claimant testified that she worked long

hours at the Hospital on the overnight shift with combative

patients.  The claimant contended, therefore, that she could

not take prescription medications that made her drowsy. 

According to the claimant, the only relief she got from her
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chronic pain was that which she got from gym therapies.  The

record demonstrates, however, that the claimant was fired

from her job at the Hospital prior to the September, 2010,

hearing.  Therefore, we find that the claimant’s testimony

in this regard is unreliable.  Further, even if the

claimant’s testimony had been credible, it defies logic that

she now contends that she needs medication from Dr. Collins

because she is no longer working long hours with aggressive

patients, and that her becoming drowsy, therefore, is no

longer an issue.  The claimant testified at the 2012 hearing

that she now works primarily with children and the elderly. 

Even if her current clientele are not necessarily

aggressive, reasonable minds would agree that working with

children and the elderly are positions in which one would,

or should, be required to be fully attentive, alert, and

awake.  And, although the claimant formerly asserted that

her having to work the graveyard shift contributed to her

need to stay away from medications that made her drowsy, I

again note that the claimant was no longer working at the

time of the 2010 hearing at which she stated she needed the

gym membership in leu of medications.  

Moreover, and more importantly, it makes no sense
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that in 2010, the claimant was awarded a continuation of her

gym membership based upon her contention that the therapies

available to her there were effective in preventing her from

having to take prescription medications in that, while she

still continues in these therapies, she now contends that

she needs medications for a medical condition that has not

been shown to have significantly deteriorated from the time

of her 2010 hearing.  Simply put, either the claimant was

being forthright in her testimony that pool, massage, and

exercise therapies to which the claimant has access through

her gym membership were effective and necessary in order to

keep her from having to take prescription medications, or

she was not.  In considering the claimant’s conflicting

testimony, we find it evident that she was perhaps prepared

to say anything at the 2010 hearing which would allow her to

continue in a long-held gym membership with all of its perks

and benefits that she might not otherwise be able to keep,

or at the very least, could no longer have at the

respondent’s expense.  We further find Dr. Peeples’s opinion

that, “Gym membership and massage, although pleasant, are

not efficacious in the treatment of degenerative disc

disease” to be persuasive in that the claimant’s current
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request for additional medical treatment in the form of

treatment and prescription medications from Dr. Collins

tends to prove that these therapies are not effective in

treating the claimant’s arthritic back pain.  To that end,

we note that while gym membership with all of its amenities

is perhaps a desirable treatment modality for the claimant,

and even given that she may at some point require

prescription medications for the treatment of her arthritic

spine, we reiterate that the weight of the medical evidence

demonstrates that the claimant suffers from degenerative

disc disease that is clearly unrelated to her compensable

injury from 12 years prior.  In this regard, we are further

persuaded by Dr. Peeples’s statements to wit:

experienced neurosurgeons,
surgical procedures were
performed In the absence of
identified traumatic anatomy
or radiculopathy by Dr. John
Wilson, an experienced
orthopedist, and Dr. Steve
Cathey and Dr. Scott
Schlesinger, both on
multilevel degenerative discs
by anesthesiologist and
impairment increased. Dr.
Cathey’s prediction is true,
that she would continue to
have complaints of low back
pain. ... There is no reason
for additional treatment.
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 In conclusion, we assign more weight to Dr.

Peeples’s recent opinion that no additional medical testing

or treatment is necessary for the claimant’s relatively

minor back strain of 2000 over any medical opinion that

might state otherwise.  And, again, while we would concede

that it is likely that the claimant will require future

treatment for her osteoarthritic lumbar spine, and although

water therapy, massages, and prescription medications may in

fact provide the claimant with some relief from this

condition, the claimant’s arthritis is unrelated to her

compensable injury, and the respondent is not liable for any

treatment related thereto.

Based upon the above and foregoing, we find that

the claimant has failed to prove by a preponderance of the

evidence that additional medical treatment from Dr. Collins,

or any physician, for that matter, is reasonably necessary

treatment of her July 15, 2000, compensable back injury. 

Therefore, the decision of the Administrative Law Judge in

this claim is hereby reversed and additional medical

treatment is hereby denied. 

IT IS SO ORDERED.
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                            A. WATSON BELL, Chairman

                                   
                  KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion. After a de novo review of the record, I find that

the claimant is entitled to additional medical treatment and

medications from Dr. Kevin Collins.  Therefore, I must

respectfully dissent from the majority’s decision to reverse

the award of the Administrative Law Judge.

The Workers’ Compensation Act requires employers

to provide such medical services as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a) (Repl. 2002). 

Injured employees must prove that medical services are

reasonably necessary by a preponderance of the evidence;

however, those services may include that necessary to

accurately diagnose the nature and extent of the compensable

injury; to reduce or alleviate symptoms resulting from the

compensable injury; to maintain the level of healing
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achieved; or to prevent further deterioration of the damage

produced by the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3) (Repl. 2002); Jordan v. Tyson Foods, Inc., 51

Ark. App. 100, 911 S.W.2d 593 (1995); See Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d

845 (1983).  The Court of Appeals has noted that, even if

the healing period has ended, a claimant may be entitled to

ongoing medical treatment if the treatment is geared toward

management of the claimant’s compensable injury.  See

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230; 184

S.W.3d 31, (2004), citing Artex Hydrophonics, Inc. v.

Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983). Furthermore,

the Court of Appeals has found that treatment intended to

help a claimant cope with chronic pain attributable to a

compensable injury may be reasonable and necessary.  See

LVL, Inc. v. Ragsdale, 2011 Ark. App. 144.  Additionally, a

claimant does not have to provide objective medical evidence

of his continued need for treatment.  Castleberry v. Elite

Lamp Co., 69 Ark. App. 359, 13 S.W.3d 211 (2000), citing

Chamber Door Indus., Inc. v. Graham, 59 Ark. App. 224, 956

S.W.2d 196 (1997).

On July 15, 2000, the claimant sustained a
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compensable injury to her low back as she attempted to lift

a patient from a wheelchair.  The claimant is at maximum

medical improvement for her compensable injury.  On July 19,

2005, Dr. Collins assessed the claimant with an 11%

impairment to the body as a whole for her compensable back

injury, which has been accepted and paid by respondents no.

1.  As of the date of the most recent hearing, respondents

no. 1 continued to pay for the claimant’s athletic club

membership.

A review of the record demonstrates that, despite

three back surgeries, two levels, and extensive conservative

treatment, the claimant has continued with ongoing chronic

back pain since her work-related incident.

The claimant credibly testified that, since her

compensable back injury, she has suffered from constant back

pain and muscle spasms.  She testified that, although her

symptoms are relieved by water aerobics, this activity does

not relieve all of her pain.  The claimant’s testimony is

corroborated by the medical evidence.

During the September 27, 2010 hearing, the

claimant denied any prior problems or having undergone any

treatment for her back prior to her compensable incident. 
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She also denied having suffered any type of injury to her

back since this time.

Despite the persistent nature of the claimant’s

symptoms since her compensable incident, she has continued

to work.  As of the date of the hearing, the claimant worked

as a substitute school teacher and as an overnight care

giver.

On July 7, 2011, Dr. Collins recommended that the

claimant continue with her health club membership and that

she stay on her medications.

Therefore, in light of the expert opinion of the

claimant’s treating physician, Dr. Collins, the chronic and

persistent nature of the claimant’s symptoms since her

compensable incident despite three surgeries and other

extensive conservative treatment, the lack of any prior back

problems, and because there has been no subsequent

independent intervening incident, I find that the medical

services provided to the claimant and recommended by Dr.

Collins are necessitated by her compensable injury and are

reasonable, in that, this treatment is geared toward

management of her chronic pain and other symptoms from her

injury.
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In sum, I find that the claimant proved by a

preponderance of the evidence of record that she is entitled

to additional reasonably necessary medical treatment for her

compensable back injury of July 15, 2000, under the care of

Dr. Collins.

For the aforementioned reasons, I must

respectfully dissent.

                                        
   PHILIP A. HOOD, Commissioner


