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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed May 3, 2012.  The administrative law judge

found that the claimant did not prove she sustained a

compensable injury.  After reviewing the entire record de

novo, the Full Commission reverses the administrative law

judge’s opinion.  The Full Commission finds that the

claimant proved she sustained a compensable injury, and that

the claimant is entitled to reasonably necessary medical

treatment.  
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I.  HISTORY

The parties stipulated that the employment relationship

existed on August 8, 2009.  Terrie Usrey, now age 50,

testified that she was employed with the respondents on that

date.  The claimant testified, “I bent over to fix a buggy

and my back popped out.”  The claimant filled out a Tyson

Team Member Statement Of Injury on August 8, 2009.  In

answering how the accident happened, the claimant wrote,

“Bent over to put a bottom rail back on its pin.”  

Dr. Terry L. Clark saw the claimant at Cooper Clinic

Occupational Medicine on August 10, 2009:

Terrie Usery is a 47-year-old who bent over to
pick up a rail and developed the sudden onset of
low back pain.  The pain is a sharp constant
sensation that rates an 8 on the pain scale.  She
denies radicular symptoms.  She has had similar
symptoms prior to this episode about 4 or 5 years
ago from which she recovered without sequelae. 
She has had no previous back surgery.  Her back
pain is exacerbated with bending, lifting,
prolonged sitting, prolonged standing, walking,
or driving.  It is constant in nature....She
denies mid-back pain, neck pain, or pain or injury
elsewhere....
She has worked at Cobb Vantress for 15 ½ years....

Musculoskeletal: Gait and station are normal.  She
has bilateral paralumbar tenderness to
palpation....

Dr. Clark’s impression was “Lumbar strain.”  Dr. Clark

prescribed Mobic and also prescribed Robaxin “p.r.n. back
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pain.”  Dr. Clark assigned work restrictions.  The claimant

testified that she did not know Dr. Clark had assigned work

restrictions, and that she returned to her regular job for

the respondents.  The claimant testified, however, that she

was suffering from pain in her lower back.    

Dr. Clark provided a Final Narrative Summary on August

17, 2009:

Terrie Usery is a 47-year-old who follows up a
lumbar strain.  She states overall she is better. 
She has a little residual soreness that
occasionally reaches a 3-4 on the pain scale with
certain movements.  She denies radicular symptoms. 
She is asking to be released to regular duty.  She
states the Mobic really did not help too much....

Musculoskeletal: She has mild residual lumbar
tenderness to palpation diffusely.
Full range of motion of the back.

Dr. Clark’s impression was “Lumbar strain.  Plan: 1.  I

gave her samples of Zanaflex capsules 4 mg 1 h.s. p.r.n.

back pain.  2.  Otherwise, she is released to return to work

without restrictions.  3.  Follow up as needed.”

The record indicates that the claimant presented for

treatment with Dr. Wallace H. Hays, D.C., on August 17,

2009.  The claimant informed Dr. Hays that she had sustained

an injury at work on August 8, 2009.  Dr. Hays’ treatment

records show that he reported spasm in the claimant’s low
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back on August 17, 2009, August 19, 2009, August 20, 2009,

August 24, 2009, August 31, 2009, September 14, 2009, and

September 28, 2009.  

The claimant saw Chris C. Honaker, an occupational

therapist, on November 4, 2009: “The patient reports to

therapy today with a prescription in hand dated 10/30/2009

by Dr. Terry Clark of Cooper Clinic Occupational Medicine. 

She reportedly has a right thumb strain....She fell

approximately 2 months ago while at work....It should be

noted that the patient has what appears to be a large

hematoma on the dorsoradial aspect of the right forearm, at

the distal location, stating that she had another accident

while at work, which is not related to her fall.  She has

subjective complaints of pain constantly at the base of the

thumb at the carpometacarpal joint.  She works at Cobb with

restrictions via Dr. Clark....ASSESSMENT: It appears as

though the patient has subjective complaints as outlined

above.”

The claimant returned to Dr. Clark at Cooper Clinic on

August 11, 2010 for a reported date of injury of March 11,

2010.  Dr. Clark noted on August 11, 2010:

Ms. Terrie Usrey is a 48-year-old, who was bending
over to pick up a baby chick when she developed
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lower back pain.  Please refer to previous notes
for previous evaluation of this injury.  She was
diagnosed on August 10th, 2009 as having a lumbar
strain and then reevaluated on August 17th.  On
that visit, she was requesting to be released to
regular duty, which was done.  Subsequently, she
had an injury to her hand, which had a quite
lengthy course and ultimately resulted in a right
thumb trapezial resection.  She has since been
released from that surgery and was felt to be at
maximal medical improvement.  She had been on
light duty because of that injury and has remained
on that job since being released for that hand
surgery.  She comes in today stating that her back
“never really got better.”  She was treated with
nonsteroidal antiinflammatory medications and
muscle relaxants.  She states that those never did
help nor did the home exercises....

Musculoskeletal: She has mild, diffuse lumbar
tenderness to palpation...

X-Ray: X-ray of the lumbar spine shows some mild
degenerative changes....

Dr. Clark’s impression was “Lumbar strain....She may go

ahead and work without restrictions.  Recheck in 2 weeks. 

At that time, consider an FCE to try to find the objective

permanent restrictions, if any, that she should have.”  

A Physical/Occupational Therapy Referral Form dated

August 25, 2010 indicated that the claimant’s diagnosis was

lumbar strain with right lower extremity radicular symptoms. 

The Referral Form indicated that a lumbar MRI had been

recommended but was denied by a claims adjuster.  The
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claimant was returned to work without restrictions but “with

caution.”

A pre-hearing order was filed on November 17, 2011. 

The claimant contended that she “has never completely

recovered from the effects of her August 8, 2009 injury and

that she is in need of additional medical treatment. 

Further she contends that an MRI was recommended by her

treating physician but that the respondents refuse to

authorize it.”  

The respondents’ contentions were, “Respondent denies

claimant sustained a compensable injury although it

initially provided two medical visits with Dr. Clark.  There

were no objective medical findings to support a compensable

injury.  Dr. Clark prescribed Robaxin and Xanaflex for back

pain.  Claimant had pre-existing back problems and claimant

sought no medical treatment after August 17, 2009 until one

year later.”  

The parties agreed to litigate the following issues:

1.  Whether the claimant sustained a compensable
injury.
2.  The claimant’s entitlement to medical
treatment.
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A hearing was held on February 7, 2012.  At that time,

the respondents contended that if the claimant sustained a

compensable injury to her low back on August 8, 2009, then

the claimant’s condition resolved in 2009, and no further

medical treatment is reasonably necessary for the

compensable injury.  The claimant testified that she was

suffering from constant pain in her lower back.  

An administrative law judge filed an opinion on May 3,

2012.  The administrative law judge found, among other

things, that the claimant failed to prove she sustained a

compensable injury.  The claimant appeals to the Full

Commission.  

II.  ADJUDICATION

A.  Compensability

Act 796 of 1993, as codified at Ark. Code Ann. §11-9-

102(4)(Repl. 2002), provides:

(A) “Compensable injury” means:
(i) An accidental injury causing internal or
external physical harm to the body ...
arising out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by time and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.
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§11-9-102(4)(D)(Repl. 2002).  “Objective findings” are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

2002).

The employee must prove by a preponderance of the

evidence that she sustained a compensable injury.  Ark. Code

Ann. §11-9-102(4)(E)(i)(Repl. 2002).  Preponderance of the

evidence means the evidence having greater weight or

convincing force.  Metropolitan Nat’l Bank v. La Sher Oil

Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003).  

An administrative law judge found, in the present

matter, “1.  The claimant has failed to prove by [a]

preponderance of the evidence that she suffered a

compensable injury to her low back.”  The Full Commission

does not affirm this finding.  The parties stipulated that

the employment relationship existed on August 8, 2009.  The

claimant testified that while performing her employment

duties on that date, “I bent over to fix a buggy and my back

popped out.”  The claimant reported the accident to the

respondent-employer on August 8, 2009, and she treated with

the company physician, Dr. Clark, on August 10, 2009.  Dr.

Clark’s notes corroborated the claimant’s testimony, and he
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diagnosed “lumbar strain.”  Dr. Clark’s impression on August

17, 2009 continued to be “lumbar strain,” and he released

the claimant to return to work without restrictions.

The claimant began treating with a chiropractor, Dr.

Hays, on August 17, 2009.  Dr. Hays noted that the claimant

had sustained an injury at work on August 8, 2009, and Dr.

Hays reported spasm in the claimant’s low back on August 17,

2009, August 20, 2009, August 24, 2009, August 31, 2009,

September 14, 2009, and September 28, 2009.  Muscle spasms

constitute objective medical findings.  Continental Express,

Inc. v. Freeman, 339 Ark. 142, 4 S.W.3d 124 (1999).  

The Full Commission finds that the instant claimant

proved by a preponderance of the evidence that she sustained

a compensable injury.  The claimant proved that she

sustained an accidental injury causing physical harm to her

lower back.  The claimant proved that the accidental injury

arose out of and in the course of employment and required

medical services.  The claimant proved that the injury was

caused by a specific incident and was identifiable by time

and place of occurrence on or about August 8, 2009.  The

claimant established a compensable injury by medical
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evidence supported by objective findings, namely, the

reports of spasm by Dr. Hays.      

B.  Medical Treatment

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2002).  The

employee has the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary. 

Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W.3d

445 (2005).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission.  Wright

Contracting Co. v. Randall, 12 Ark. App. 358, 676 S.W.2d 750

(1984).  

In the present matter, the Full Commission has found

that the claimant proved she sustained a compensable injury

to her low back on August 8, 2009.  The respondents argue

that, if the claimant did sustain a compensable injury, then

her condition resolved in 2009.  The respondents argue that

additional medical treatment is therefore not reasonably

necessary.  Dr. Clark first diagnosed lumbar strain on

August 10, 2009.  Although Dr. Clark released the claimant
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to return to work on August 17, 2009, he never subsequently

reported that the claimant’s lumbar strain had resolved. 

The claimant testified that the work duties for the

respondents caused additional pain to her lower back.  The

claimant testified that she suffered from additional back

problems after her supervisor disallowed the claimant to

continue using a sitting chair in which to perform her work

duties.  When the claimant returned to see Dr. Clark on

August 11, 2010, Dr. Clark continued to diagnose lumbar

strain.

If an injury is compensable, then every natural

consequence of that injury is also compensable.  Hubley v.

Best Western Governor’s Inn, 52 Ark. App. 226, 916 S.W.2d

143 (1996).  The basic test is whether there is a causal

connection between the two episodes.  Jeter v. B.R. McGinty

Mechanical, 62 Ark. App. 53, 968 S.W.2d 645 (1998).  In the

present matter, the Full Commission finds that Dr. Clark’s

diagnosis of lumbar strain on August 11, 2010 was a natural

consequence of the August 8, 2009 compensable injury.  There

was a causal connection between the diagnoses of lumbar

strain on August 11, 2010 and August 8, 2009.  The claimant
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proved that she was entitled to additional diagnostic

testing as recommended by Dr. Clark.  

Based on our de novo review of the entire record, the

Full Commission finds that the claimant proved she sustained

a compensable injury to her lower back on August 8, 2009. 

We reverse the administrative law judge’s opinion that the

claimant failed to prove she sustained a compensable injury. 

The claimant proved that she was entitled to additional

medical treatment for her lower back, that is, an MRI as

recommended by Dr. Clark.  There is no evidence of record

before the Commission demonstrating that the claimant is a

candidate for low back surgery.  For prevailing on appeal,

the claimant’s attorney is entitled to a fee of five hundred

dollars ($500), pursuant to Ark. Code Ann. §11-9-

715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.
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DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding that the claimant sustained a compensable

lower back injury on August 8, 2009, which is supported by

objective medical finding for which she is entitled to

additional medical treatment.  Based upon my de novo review

of the record, without giving the benefit of the doubt to

either party, I find that the claimant has failed to meet

her burden of proof.  

          It is undisputed that the claimant was involved in

an incident at work on August 8, 2009, which resulted in

respondent employer sending her to Dr. Terry Clark for

treatment.  It is further undisputed that Dr. Clark

diagnosed the claimant with “lumbar strain” and released her

to return to work without restrictions on August 17, 2009. 

At no time during his examinations of the claimant on August

10, 2009, or August 17, 2009, did Dr. Clark note the

presence of any objective medical findings of an injury to

the claimant’s low back.  

          The record reveals that after being treated and

released by Dr. Clark on August 17, 2009, the claimant

immediately proceeded to seek treatment from Dr. Wallace H.
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Hays, a chiropractor.  With regard to Dr. Hays' treatment

and examination of the claimant, the majority specifically

finds, “Dr. Hays' treatment records show that he reported

spasm in the claimant’s low back on August 17, 2009, August

19, 2009, August 20, 2009, August 24, 2009, August 31, 2009,

September 14, 2009, and September 28, 2009.”  From my review

of Dr. Hays' treatment records, I find that it requires

speculation and conjecture to reach such a findings. 

Conjecture and speculation, even if plausible, cannot take

the place of proof. Ark. Dept. of Correction v. Glover, 35

Ark. App. 32, 812 S.W.2d 692 (1991); Dena Constr. Co., et al

v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1979); Arkansas

Methodist Hosp. v. Adams, 43 Ark. App. 1, 858 S.W.2d 125

(1993).     

          First, claimant unequivocally testified that she

was not suffering from nor did she have spasms in her lower

back when she sought treatment from Dr. Hays.  In this

regard, the claimant was specifically asked on at least two

separate occasions during both direct and cross-examination

if she was having spasms in her back to which she responded,

“No.”  In addition, when the claimant was asked during

direct examination why she sought treatment from Dr. Hays,
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the claimant responded, “Because the medical doctor wasn’t

doing me any good.  He was treating me for muscle and it

wasn’t muscle.”  

          Second, when the claimant sought treatment from

Dr. Hays, she indicated on the initial form titled “Reason

for Treatment” that she was seeking treatment for both new

and old injuries.  Thus, Dr. Hays’ treatment records reflect

examination of, and treatment for, the claimant’s neck,

thoracic, and lumbar spine, although she only contends to

have injured her lumbar spine on August 8, 2009.  The

treatment records relied upon by the majority to find a

compensable lumbar injury supported by objective finding of

spasm reflect claimant’s complaints of lower back pain,

thoracic pain, and neck pain. Under the “Objective” section

of his treatment report, Dr. Hays checked findings of

“Tenderness,” “Tightness,” “Spasm,” and “Limited ROM.”

However, Dr. Hays also circled “C3," “T5,” and “L4" as the

areas of treatment.  Consequently, in as much as Dr. Hays

was treating multiple parts of the claimant’s spine it is

impossible to determine the location of the “Tenderness,”

“Tightness,” “Spasm,” and “Limited ROM” that he noted.  



USREY - G009820 16

          Given claimant’s testimony that she did not suffer

from muscle spasms in her lower back and the fact that Dr.

Hays was treating the claimant’s cervical and thoracic

spine, in addition to her lower back complaints, reasonable

persons simply cannot find, based upon this record, that Dr.

Hays actually noted the existence of muscle spasms in

claimant’s lumbar spine.  Fred’s Stores of Tennessee, Inc.,

v. Ely, 2012 Ark. App. 238, ___ S.W.3d ___ (April 4, 2012). 

As the only finding of muscle spasm is located in Dr. Hays’

treatment records, and since these treatment records do not

delineate which area of the claimant’s spine demonstrated

the presence of muscle spasm, the record fails to support a

finding of any objective medical findings of a compensable

injury.  Accordingly, I must respectfully dissent.

                                 
KAREN H. MCKINNEY, COMMISSIONER


