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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. F907832

LAWRENCE TUCKER, EMPLOYEE  CLAIMANT

GEORGIA PACIFIC, LLC, EMPLOYER RESPONDENT

ACE AMERICAN INSURANCE COMPANY/ESIS, INC.,
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OPINION FILED MARCH 22, 2012

Upon review before the FULL COMMISSION, Little Rock, Pulaski
County, Arkansas.

Claimant appeared pro se. 

Respondents represented by the HONORABLE BETTY J. HARDY, Attorney
at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed November 18, 2011.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the
employee-employer-carrier relationship
existed on August 18, 2009, at which
time the claimant sustained a
compensable injury at a compensation
rate of $550.00/$413.00. Some medical
expenses have been paid. The Medical
Cost Containment Division approved a
change of physician from Dr. Mark Malloy
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to Dr. Harold Chakales resulting in a
hearing and Opinion filed July 19, 2010. 
The claimant’s employment was terminated
in September 2009.

2. The claimant has failed to prove he is entitled to
additional medical treatment under Ark. Code Ann.
§11-9-508 based on the negative diagnostic
testing, the failed Functional Capacity
Evaluation, and the discrepancies noted in Dr.
Rosenzweig’s clinical examination.

3. The claimant has failed to prove the impairment
rating assessed by Dr. Chakales is based on
objective medical findings in accordance with the
AMA Guidelines, pursuant to Ark. Code Ann. §11-9-
102(4)(F)(ii)(a), §11-9-519(g), §11-9-522, §11-9-
704(c)(1)(B) and Rule 34.

4. The claimant has failed to prove he is entitled to
a program of vocational rehabilitation as he drew
unemployment benefits, representing that he was
able to work and he has no permanent impairment.

5. The claimant has failed to prove he is entitled to
wage loss benefits as there is no valid impairment
rating.

6. The claimant has failed to prove he is entitled to
any benefits under Ark. Code Ann. §11-9-505(a) as
there were no jobs available after the compensable
injury.

7. If they have not already done so, the respondents
are directed to pay the court reporter, Celia
Jamison’s, fees and expenses within thirty days of
receipt of the bill.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a
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preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority opinion.

After a de novo review of the record, I find that the claimant is

entitled to the additional reasonably necessary medical treatment

recommended by the IME doctor, rendering most of the issues ruled

upon by the Administrative Law Judge, and affirmed and adopted by

the majority, premature.

“Healing period” means “that period for healing of an

injury resulting from an accident.”  Ark. Code Ann. §11-9-

102(12).  The healing period continues until the employee is as
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far restored as the permanent character of her injury will

permit.  When the underlying condition causing the disability

becomes stable and when nothing further will improve that

condition, the healing period has ended.  Mad Butcher Inc. v.

Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  See Searcy

Indus. Laundry, Inc. v. Ferren, 92 Ark. App. 65, 211 S.W.3d 11

(2005).  Here, the IME doctor, Dr. Kenneth Rosenzweig stated:

It may be reasonable to consider a short
course of physical therapy.  If the claimant
is unable to participate in adequate
restoration of motion, then fluoroscopic
guided facet injections can be considered
with or without the SI joints to assist in
restoration of motion.  This might change the
outcome regardless of spinal pathology.

Clearly, there are still medical interventions that can

improve the claimant’s condition.  The claimant cannot be given

an impairment rating yet as he is still in his healing period. 

In fact, Dr. Rosensweig does not opine that the claimant has no

impairment, as assumed by the Administrative Law Judge, affirmed

and adopted by the majority.  Dr. Rosensweig states that an

impairment rating is “nonapplicable” which is true when the

claimant is still in his healing period.

     The Workers’ Compensation Act requires employers to

provide such medical services as may be reasonably necessary in

connection with the injury received by the employee.  Ark. Code

Ann. §11-9-508(a) (Repl. 2002).  Injured employees must prove

that medical services are reasonably necessary by a preponderance
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of the evidence; however, those services may include that

necessary to accurately diagnose the nature and extent of the

compensable injury; to reduce or alleviate symptoms resulting

from the compensable injury; to maintain the level of healing

achieved; or to prevent further deterioration of the damage

produced by the compensable injury.  Ark. Code Ann. § 11-9-

705(a)(3) (Repl. 2002); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995); See Artex Hydrophonics, Inc. v.

Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).  The Court of

Appeals has noted that, even if the healing period has ended, a

claimant may be entitled to ongoing medical treatment if the

treatment is geared toward management of the claimant’s

compensable injury.  See Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230; 184 S.W.3d 31, (2004), citing Artex Hydrophonics,

Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983). 

Furthermore, the Court of Appeals has found that treatment

intended to help a claimant cope with chronic pain attributable

to a compensable injury may be reasonable and necessary.  See

LVL, Inc. v. Ragsdale, 2011 Ark. App. 144.  Additionally, a

claimant does not have to provide objective medical evidence of

his continued need for treatment.  Castleberry v. Elite Lamp Co.,

69 Ark. App. 359, 13 S.W.3d 211 (2000), citing Chamber Door

Indus., Inc. v. Graham, 59 Ark. App. 224, 956 S.W.2d 196 (1997).



Tucker - F907832 6

I would award the claimant the additional reasonably

necessary medical treatment recommended by Dr. Rosensweig.  The

claimant is still in his healing period.  The majority, by

affirming and adopting the opinion of the Administrative Law

Judge, has prematurely ruled on all other issues.

     For the aforementioned reasons, I must respectfully

dissent.

                                   
PHILIP A. HOOD, Commissioner


