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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed November 16, 2011.  The administrative law

judge found that the claimant sustained an injury to his low

back.  The administrative law judge found that the claimant

was entitled to medical treatment, temporary total

disability, and benefits in accordance with Ark. Code Ann.

§11-9-505(a)(Repl. 2002).  After reviewing the entire record
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de novo, the Full Commission reverses the administrative law

judge’s opinion.  The Full Commission finds that the

claimant did not prove he sustained a compensable injury.  

I.  HISTORY

Maurice Towner, age 47, testified that he had “never

had any back trouble, ever.”  The record shows, however,

that the claimant was previously seen at Forrest City

Medical Center in December 2006: “Pt with c/o lower back

pain due to injury Friday but pt stated he hurt it again

this morning at work.”  The claimant testified on cross-

examination that he could not remember where he was working

in December 2006.   The record shows that the claimant left

Forrest City Medical Center before recommended diagnostic

testing could be carried out.  

The claimant testified that he was hired by Home Zone

as a part-time contract worker in about December 2010.  The

claimant applied for full-time employment with Home Zone on

or about February 14, 2011.  The claimant testified that

Kimberly Stultz, the respondent-employer’s store manager,

hired him as a delivery man.  The record indicates that

Kimberly Stultz  noted on February 22, 2011 regarding the

claimant, “Came in this morning limping and holding his back
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when asked he said he has arthritis.”  The claimant on

cross-examination denied telling Ms. Stultz that he had

arthritis.  

Kimberly Stultz noted on February 28, 2011 regarding

the claimant, “Lack of mer. handling, broke 50TV & customer

called complaining about her couch being torn when it was

delivered.”  Ms. Stultz wrote on March 1, 2011, “Complaining

about doing deliveries by his self.  Has very negative &

nasty attitude.  Told Jeff we need to hire someone to help

him.”  Ms. Stultz noted on March 7, 2011, “Lack of getting

what needs to be done for the day.  Not getting del. &

pickups done in a timely manner.  Works very slow.”  And Ms.

Stultz noted on March 8, 2011, “Called in because his sister

was sick.”  

The parties stipulated that the employment relationship

existed on March 10, 2011.  The claimant testified on direct

examination:

Q.  Tell us what happened on that day.

A.  I was coming down to make my last delivery,
which was a sectional couch, a two-piece sofa, and
they sent me out by myself....during that time, I
hurt myself.  I picked up on that sectional and I
went down....I injured my lower back.
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Q.  All right.  And tell me specifically, Maurice,
what were you doing when you injured your lower
back?

A.  I was picking up on the sectional to bring it
to the back of the truck to get ready to take it
off.

  
The claimant testified that he returned to the store

following the alleged incident and informed the respondent-

employer’s account manager, Jeffrey Womock, that he had

sustained an injury.  The claimant’s attorney questioned

Jeffrey Womock:

Q.  Did you work with [the claimant],
specifically, on March the 10th?

A.  Yes sir....

Q.  Now, tell my of any conversations that you had
with Mr. Towner regarding his complaints that
afternoon or evening.

A.  I was driving down the road taking a queen-
size bed and a fireplace out, and he said his back
was sore and, you know, we delivered the bed, and
then, we took the fireplace on to the next house,
and he said that he hurt his back again picking
up the fireplace and taking it into the trailer
house.

Q.  Okay, so he told you he hurt his back picking
up the fireplace?

A.  Yeah, more or less, yeah....

Q.  Did you provide that information to anyone
else at Home Zone at that point?

A.  No....
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Q.  Were you aware that he alleged he was moving a
couch and injured his back as he was moving the
couch just earlier that day?

A.  No.  

The respondents’ attorney cross-examined Jeffrey

Womock:

Q.  Did he ever describe to you the fact that he
was claiming he had injured his back lifting a
sectional couch at the Shannons’ house?

A.  No, sir.  I remember him taking the couch out,
but I don’t know, you know, who it was for or - 

Q.  Okay.  So, even though he today claims he had
just injured his back on the delivery right
immediately before the two of y’all went out, he
didn’t say anything about it to you?

A.  No, sir.  He said it was sore.

Q.  Okay.  But was that unusual?

A.  No.  

The claimant’s testimony on cross-examination indicated

that he informed Kimberly Stultz on March 10, 2011 that he

had sustained an accidental injury.  The claimant also

testified on cross-examination that he notified Kimberly

Stultz before seeking medical treatment on March 11, 2011. 

Kimberly Stultz wrote on March 11, 2011, “Called in because

his back was hurting & was trying to get a doctors app.” 
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Ms. Stultz filled out an Absentee Form on March 11, 2011

which stated, “Says going to doctor because his back hurts.”

The respondents’ attorney questioned Kimberly Stultz:

Q.  Now, did you see [the claimant] on the 11th

before he went to the doctor?

A.  I do believe he did come in, and he - you
know, he said that his back was sore, that he was
going to the doctor....

Q.  Now, did he ever tell you when he came in that
he had injured his back the day before?

A.  No, sir....

Q.  What would you do as the manager if he had
come in and specifically said, “I hurt my back”?

A.  Well, we have a workmen’s comp form that, you
know, it’s always to be filled out if we have an
employee that gets hurt on the job....

  
The claimant was seen at Lee County Cooperative Clinic

on March 11, 2011, at which time it was noted, “Pt. c/o back

pain since yesterday, work at furniture store and do a lot

of lifting, rate pain a 10 on scale....Moving furniture by

himself.  Somehow injured back 3/10 - Doesn’t recall

specific event.”  Examination of the claimant’s back showed

“slight spasm bilat.”  The claimant was assessed with “Low

Back strain.  M-S strain.”  A doctor’s note indicated that

the claimant was to be excused from work for the dates

“3/11/11 - 3/13/11 incl. Return to work 3/14/11.”  The
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claimant was prescribed medication and was instructed to

return to the clinic in one month.  The claimant testified

that he took his work excuse to the respondent-employer on

March 11, 2011.      

Jeffrey Womock signed a handwritten note on March 13,

2011:

On 3-10-11 Maurice and I (Jeff Womock) was taking
out a queen size bed and a fire place on the way
to deliver the bed Maurice said his back was
hurting.  I asked what was wrong with it, and he
said it was sore.  Maurice and I took the bed
and the fireplace out.  On 3-11-11 Maurice called
in to work and said that he was hurting to (sic)
bad so he was going to the Dr.

The claimant testified that Kimberly Stultz terminated

his employment on March 14, 2011.  The respondents’ attorney

questioned Ms. Stultz:

Q.  Did he in that conversation on March 14th ever
tell you, “I injured my back on March 10th at the
Shannons’ house”?

A.  Maurice never told me at all he had injured
his back....

Q.  Never told you he had hurt it doing a specific
task at the Shannons’ house?

A.  No, sir....

Q.  And you didn’t observe him having any kind of
problems?

A.  No, sir....
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Q.  So, as of the morning of March 14th, did you
have any idea that he was claiming he had injured
himself as a result of a work event?

A.  No, sir.

Q.  So, you couldn’t terminate him because of it,
because you didn’t know about it?

A.  I didn’t know about it.         

The record contains a Termination Report dated March

14, 2011.  The Reason for Separation was “Absenteeism/Late.” 

An Employee Evaluation section on the Termination Report

indicated that the claimant was Unsatisfactory in the areas

of Attendance, Cooperation, and Quality of Work.  It was

also noted, “Lack of positive attitude, lack of merchandise

handling.”  

A pre-hearing order was filed on or about July 11,

2011.  The claimant contended that he sustained a

compensable lower back injury on March 10, 2011.  The

claimant contended that he was entitled to medical benefits,

temporary total disability benefits, attorney’s fees, and

other benefits.  The respondents contended that the claimant

did not sustain a compensable injury.  The respondents

contended that the claimant “failed and/or refused to report

any injury as work-related.  Further, any complaints of the

claimant are the result of a pre-existing condition.”
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After a hearing, an administrative law judge found,

among other things, that the claimant sustained an injury to

his low back on March 10, 2011.  The respondents appeal to

the Full Commission.

II.  ADJUDICATION

Act 796 of 1993, as codified at Ark. Code Ann. §11-9-

102(4)(Repl. 2002), provides:

(A) “Compensable injury” means:
(i) An accidental injury causing internal or
external physical harm to the body ...
arising out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by time and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(4)(D)(Repl. 2002).  “Objective findings” are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

2002).

The claimant has the burden of proving by a

preponderance of the evidence that he sustained a

compensable injury.  Ark. Code Ann. §11-9-102(4)(E)(i)(Repl.

2002).  Preponderance of the evidence means the evidence
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having greater weight or convincing force.  Smith v. Magnet

Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

An administrative law judge found in the present

matter, “3.  On March 10, 2011, the claimant sustained an

injury to his low back arising out of and in the course of

his employment[.]”  The Full Commission finds that the

claimant did not prove by a preponderance of the evidence

that he sustained a compensable injury.

The record shows that the claimant complained of back

trouble no later than December 2006, when the claimant

sought medical treatment for low back pain.  The claimant

became a full-time employee with the respondent-employer on

or about February 14, 2011.  Kimberly Stultz, the

respondents’ store manager, noted on February 22, 2011 that

the claimant was limping and that the claimant said he had

arthritis in his back.  The claimant contends that he

sustained an accidental injury on March 10, 2011.  The

claimant testified that he injured his back that day while

lifting “a sectional couch, a two-piece sofa.”  A strict

construction of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002) does not require, as a prerequisite to compensability,

that the claimant identify the precise time and numerical
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date upon which an alleged accidental injury occurred. 

Edens v. Superior Marble & Glass, 346 Ark. 487, 58 S.W.3d

369 (2001).  Instead, the statute only requires that the

occurrence of the injury is capable of being identified. 

Id.

In the present matter, the Full Commission finds that

the claimant did not prove he sustained an injury which was

caused by a specific incident or was identifiable by time

and place of occurrence.  The Commission is not required to

believe the testimony of the claimant or any other witness,

but may accept and translate into findings of fact only

those portions of the testimony it deems worthy of belief. 

American Greetings Corp. v. Garey, 61 Ark. App. 18, 963

S.W.2d 613 (1998).  The instant claimant was not credible in

testifying that there was a specific incident on March 10,

2011.  The claimant sought medical treatment on March 11,

2011, at which time it was noted, “Pt. c/o back pain since

yesterday, work at furniture store and do a lot of lifting,

rate pain a 10 on scale....Moving furniture by himself. 

Somehow injured back 3/10 - Doesn’t recall specific event

[emphasis supplied].”  Additionally, neither Kimberly Stultz

nor Jeffrey Womack reported or testified that the claimant
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informed them he injured his back as the result of a

specific incident while lifting a couch.  Jeffrey Womack

testified that the claimant told him he hurt his back while

lifting a fireplace; there is no medical evidence before the

Commission demonstrating that the claimant injured his back

as the result of lifting a fireplace.  Kimberly Stultz

expressly testified that the claimant never reported any

kind of work-related injury to her.  The Full Commission

finds that the testimony of Jeffrey Womack and Kimberly

Stultz was credible and was entitled to more evidentiary

weight than the claimant’s testimony.  

Based on our de novo review of the entire record, the

Full Commission finds that the claimant did not prove by a

preponderance of the evidence that he sustained a

compensable injury.  The claimant did not prove that he

sustained an accidental injury which caused internal or

external harm to the body.  The claimant did not prove that

he sustained an injury which arose out of and in the course

of employment with the respondents, and the claimant did not

prove he sustained an injury which required medical services

or resulted in disability.  The claimant did not prove by a

preponderance of the evidence that he sustained an injury
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which was caused by a specific incident or was identifiable

by time and place of occurrence on March 10, 2011.  The

claimant does not contend that he sustained a compensable

injury not caused by a specific incident in accordance with

Ark. Code Ann. §11-9-102(4)(b)(Repl. 2002).  The Full

Commission therefore reverses the administrative law judge’s

finding that the claimant sustained a low back injury

arising out of and in the course of employment.  This claim

is denied and dismissed.

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion. After a de novo review of the record, I find that

the claimant sustained a compensable specific incident lower

back injury on March 10, 2011, and I would award benefits

accordingly.
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          For the claimant to establish a compensable injury

as a result of a specific incident which is identifiable by

time and place of occurrence, the following requirements of

Ark. Code Ann. §11-9-102(4)(A)(i)(Repl. 2002), must be

established: (1) proof by a preponderance of the evidence of

an injury arising out of and in the course of employment;

(2) proof by a preponderance of the evidence that the injury

caused internal or external physical harm to the body which

required medical services or resulted in disability or

death; (3) medical evidence supported by objective findings,

as defined in Ark. Code Ann. §11-9-102 (4)(D), establishing

the injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).

          The majority has found that the claimant did not

prove he sustained an injury which was caused by a specific

incident or was identifiable by time and place of

occurrence.  In making this finding, the majority states

that the claimant is not a credible witness.  I believe the

majority has erred.
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          In Edens v. Superior Marble & Glass, 346 Ark. 487

(2001), the Arkansas Supreme Court held that “identifiable

by time and place” meant subject to identification and did

not require the claimant to specify the exact time of the

occurrence. Here, the claimant testified that he suffered an

injury to his lower back on Thursday, March 10, 2011, while

unloading a sectional sofa at a customer’s residence.  The

claimant offered that the item of furniture was a two-piece

sectional, and that the end he lifted weighed approximately

100 pounds.  The claimant explained that he lifted the end

of the sectional to get it in an upright position while he

was waiting for the laborers that had been secured by the

respondent to arrive.  The delivery truck was described by

the claimant as a “Bobtruck which was equipped with a Tommy-

lift”.  The claimant had planned to stand the sofa sectional

on one end in order to maneuver it to the Tommy-lift.  The

claimant described his symptom upon lifting the end of the

sectional as painful, with a burning sensation at his belt

line.  

          The testimony of the claimant shows that he had

one other delivery scheduled after delivering the sectional. 

The claimant testified that, when he returned to the store
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for the final scheduled delivery, which was an electric

fireplace, he told Mr. Jeff Womack, the accounts manager,

that he had injured his back on the sectional delivery.  The

evidence reflects that Mr. Womack drove the delivery truck

for the electric fireplace delivery and that the claimant

rode along.  Mr. Womack acknowledged that the claimant did

register complaints regarding his back while en route to the

final delivery, although he denies that the claimant

reported that he had injured his back lifting the sectional

sofa during a delivery.

          The testimony of the claimant reflects that the

following morning, Friday, March 11, 2011, he experienced

such severe pain and symptoms in his back, which he

attributed to the sectional lifting incident of March 10,

2011, that he had difficulty getting out of bed.  The

claimant directed his wife to call Ms. Kimberly Stultz and

relay that he would not be in to work because he was going

to the doctor for his back injury.  Ms. Stultz confirmed

receiving the telephone call from the claimant’s wife on the

morning of Friday, March 11, 2011.  Further, Ms. Stultz

testified that she asked that the claimant come in to the

store before going to the doctor.  The testimony of the
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claimant reflects that he informed Ms. Stultz that he had

injured his back while delivering the sectional sofa on

Thursday, March 10, 2011.

          The claimant was seen on March 11, 2011, at the

Lee County Cooperative Clinic in Mariana, Arkansas.  The

claimant provided a history of back pain since March 10,

2011, after lifting a sectional at work.  The medical report

reflects that the claimant worked at a furniture store and

did a lot of lifting.  The medical record of the March 11,

2011 visit of the claimant reflects the presence of muscle

spasms bilaterally, and an assessment of a low back

strain/M-S strain, for which the claimant was prescribed

Naprosyn, Flexeril, and Ultram.  Finally, the claimant was

provided a release from work for the period March 11, 2011

through March 13, 2011.  The release further reflected that

the claimant could return to work on March 14, 2011.

          The evidence shows that the claimant returned to

the store of the respondent and provided the release from

work to the manager, Ms. Stultz, as well as the

prescriptions.  There is no credible evidence in the record

to reflect that the claimant suffered from or required

medical treatment in connection with his low back during his
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employment with the respondents prior to the March 10, 2011

accident.  The only other credible evidence of the claimant

experiencing back pain is a December 18, 2006 visit to

Forrest City Medical Center, which the medical reports

reflect was the product of a December 16, 2006, work-related

injury.

          I find the claimant to be a credible witness. 

Through his credible testimony, which is corroborated by the

medical record, I find that the evidence shows that the

claimant suffered a specific incident injury to his low back

on March 10, 2011 while lifting a sectional sofa.  The time

and place of the occurrence is capable of being identified. 

The majority’s determination otherwise is erroneous.

          For the aforementioned reasons, I must

respectfully dissent. 

    _______________________________
                        PHILIP A. HOOD, Commissioner


