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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE MARK J. FREEMAN,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE CURTIS L.
NEBBEN, Attorney at Law, Fayetteville, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed October 24, 2011.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The stipulations agreed to by the parties at
the pre-hearing conference conducted on May
24, 2011, and contained in a pre-hearing order
filed May 25, 2011, are hereby accepted as
fact.

2. The claimant has proven by a preponderance of
the evidence the existence of objective
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medical evidence regarding her right shoulder
difficulties.

3. The claimant has failed to prove by a
preponderance of the evidence the existence of
left shoulder difficulties.

4. The claimant has failed to prove by a
preponderance of the evidence that she
suffered compensable gradual onset bilateral
shoulder injuries through her job duties with
the respondent.

5. The other issues in this matter are moot as
the claimant did not suffer a compensable
injury.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

The claimant alleges that she sustained compensable

injuries that are governed by the Arkansas Workers’

Compensation Act, A.C.A. § 11-9-101 et seq.  The

claimant’s alleged injuries are, indeed, injuries that

are covered by the Act; however, the claimant has failed

to establish the elements necessary to prove these

compensable injuries by a preponderance of the evidence.
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Therefore we affirm and adopt the October 24, 2011

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

          I must respectfully concur, in part, and

dissent, in part, from the majority opinion.  After a de

novo review of the record, I find that the claimant

engages in rapid and repetitive motion to complete her

job duties for the respondent, and I would award

benefits for her right shoulder injury.  I concur in the

finding that the claimant failed to provide objective

findings of a left shoulder injury.

          The claimant’s job duties were as such:  The

claimant would pick up a cast or raw material for a

wheel, place that on a conveyor, or place several on a
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conveyor at one time.  Then those wheels would be moved

by conveyor to a robot that would cut holes and remove

material from them, and then they would come out on the

other side.  The claimant would then pick up the wheel

with the holes cut and material removed and place that

wheel on a spindle so that the wheel could move freely,

both clockwise and counter clockwise.  The claimant

would then use a small tool to remove any sharp edges

that remained from the automated material removal.  At

that point, the wheel would be removed by the claimant

from the spindle and placed on a pallet or bin, and the

claimant’s contact with that wheel was complete.

          The claimant would have physical contact with

the wheel or raw material on five occasions throughout

her involvement with that particular wheel or piece of

raw material.  Both the claimant and her supervisor, Mr.

Rill testified that the claimant was to do this process

twenty times in a given hour.  That would mean that the

claimant had to complete the five contacts with the

wheel or raw material over the period of three minutes. 

I find this to be rapid and repetitive motion.  The test

for what constitutes “rapid repetitive motion” was set

out by the Arkansas Supreme Court in Malone v. Texarkana

Public Schools, 333 Ark. 343, 969 S.W.2d 644 (1988) as a
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two-pronged test: (1) the tasks must be repetitive, and

(2) the repetitive motion must be rapid.  It should be

noted, however, that the Courts have found that the

“rapid repetitive motion” does not have to be the exact

same motion, it can be different tasks.  See Baysinger

v. Air Systems, Inc., 55 Ark. App. 174, 934 S.W. 2d 230

(1996); See also Kildow v. Baldwin Piano & Organ, 58

Ark. App. 194, 948 S.W. 2d 100 (1997).

          All of the claimant’s job duties described

above are shoulder intensive.  I would note that one of

the contacts, the sanding motion with the Dremel tool is

in itself rapid and repetitive motion, and it is a

continuous contact, not a “touch and go” motion.  The

claimant is continuously in contact with the wheel or

raw material.  To find that the claimant’s job duties do

not constitute rapid and repetitive motion flies in the

face of common sense.

          For the aforementioned reasons, I must

respectfully dissent.

    _______________________________
                        PHILIP A. HOOD, Commissioner


