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Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed July 31, 2012.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction.

2. The claimant was an employee of Amfuel from
October 21, 2003, until June 3, 2011.

3. Compensation rate: $471/353.

4. The respondents controvert this claim in its
entirety.
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5. The first claim filed at the Commission in this
matter was filed on October 17, 2011.

6. The claimant has failed to establish by a
preponderance of the credible evidence that he
sustained a compensable hip injury, a compensable
groin injury, or a compensable back injury.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in part.
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CONCURRING AND DISSENTING OPINION

I must respectfully concur, in part, and dissent, in

part, from the majority opinion.  After a de novo review of the

record, I find that the claimant has proved by a preponderance of

the evidence that he sustained a compensable back injury, and I

would award benefits associated with this injury.  I specifically

concur that the claimant did not prove groin or hip injuries.

History

The respondent is in the business of building fuel

cells for helicopters.  The claimant began his employment with

the respondent on October 21, 2003, and worked as a repair

technician.  Prior to working for the respondent, the claimant

had no back problems.  The claimant’s job duties with the

respondent included constantly lifting and turning fuel cells

which weighed up to 70 or 80 pounds.  In March of 2010, the

claimant hurt his lower back while turning a heavy fuel cell. 

The claimant reported this incident to his supervisor, Dan Tally. 

The claimant considered this incident to be minor and kept

performing his normal work duties.  However, the claimant

continued to experience problems with his lower back and found it

necessary to take some time off in December of 2010.  The

claimant was treated by a private physician and the VA during

this time period.  The claimant’s continued symptoms resulted in

the need for a CT scan, which was conducted on December 27, 2010.
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The CT scan showed a herniated disc impinging on a nerve root at

the L5-S1 level of the claimant’s back.  Despite this problem,

the claimant continued working for the respondent until March of

2011, at which time his lower back problems flared.  In March

2011, the claimant took time off work and remained off work until

June 1, 2011.  Upon returning to work for the respondent, the

claimant returned to his normal duties, but began experiencing

numbness in his leg.  The claimant had experienced groin and hip

pain following the minor incident in March of 2010, but had never

experienced numbness until his return to work in June of 2011. 

Following this development, the claimant was required to take off

work.  His last day of work for the respondent was June 3, 2011.

Discussion

Arkansas Code Ann. §11-9-102 (4)(A) states that an

injury must be “accidental”, i.e., caused by a specific incident

and identifiable by time and place of occurrence, to be

compensable.  However, Arkansas Code Ann. §11-9-102(4)(A)(ii)(b)

states that back injuries not caused by a specific incident and

not identifiable by time and place of occurrence are specifically

included in the definition of a compensable injury.  Arkansas

Code Ann. §11-9-102(4)(E)(ii) states that the burden of proof for

a “gradual onset” back injury is by a preponderance of the

evidence, and the resultant condition is compensable only if the

alleged compensable injury is the major cause of the disability
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or need for treatment.

Here, the claimant testified that he had absolutely no

prior lower back problems and that he suffered a minor incident

in March of 2010, in which he injured his lower back while

working with a fuel cell, and that he reported the incident to

his supervisor, Dan Tally.

The undisputed proof is that the claimant received

medical treatment from a private physician and from the VA in

2010, and that he was diagnosed with a herniated disc in his

lower back in December of 2010.  The claimant took off work for a

short period of time in December of 2010 for his back complaints,

but continued to work for the respondent, lifting 70-80 pound

fuel cells, until March of 2011, when he took some time off work

due to his back condition.  Up to that time, he was only

experiencing pain; but, when he returned to work for the

respondent and began performing his normal work duties of

handling the 70-80 pound fuel cells, he experienced numbness in

his leg for the first time.  The record is devoid of any proof to

suggest that the herniation, numbness, or pain stemmed from

anything other than the March 2010 work incident and the

claimant’s consistent manipulation of the 70-80 pound fuel cells

for the respondent.  To conclude that the objectively verified

lower back injury resulted from anything other than these two

activities would require speculation.  Conjecture and
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speculation, even if plausible, cannot take the place of proof.

Ark. Dept. of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d

692 (1991).  Dena Construction Co. v. Herndon, 264 Ark. 791, 575

S.W.2d 155 (1979).

Based on the evidence of record, particularly the

claimant’s description of his job duties lifting 70-80 pound fuel

cells, I find that the claimant has sustained a compensable

gradual onset back injury.  Therefore, I must respectfully

dissent.

                                   
PHILIP A. HOOD, Commissioner


