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Decision of Administrative Law Judge: Affirmed as Modified.

OPINION AND ORDER

Respondents appeal the decision of an

Administrative Law Judge filed April 11, 2012, finding that

the claimant sustained a  40% loss in wage earning capacity

as a result of his compensable injury of August 13, 2009.  A

carefully conducted de novo review of this claim in its

entirety reveals that the claimant has proven by a

preponderance of the evidence that he is entitled to wage

loss benefits in the amount of 20% to the body as a whole as

a result of his compensable injury.  Therefore, the decision

of the Administrative Law Judge is hereby modified to
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reflect an award of wage loss benefits in the amount of 20%

to the body as a whole. 

The claimant, who was 49 years old at the time of

his January 18, 2012, hearing, sustained an admittedly

compensable injury to his left shoulder and upper back on

August 13, 2009, during his scope of employment with the

respondent employer as a greens keeper.  As such, his work

duties included maintaining the facility golf course. 

Further, the claimant testified that he has a high school

education with prior work experience as a professional

drummer; as a self-employed, “trim” carpenter; and, as a

stocker for a dollar store where he was sometimes required

to operate a cash register.  In addition, a functional

capacity evaluation indicated that the claimant has had

welding experience. 

Following his compensable injury, the claimant

came under the care of orthopaedic surgeon, Dr. Gannon

Randolph, who diagnosed the claimant with herniated discs at

C6-7 and C7-T1.

Dr. Gannon performed an anterior cervical

discectomy and fusion at those levels on October 12, 2009. 

Following this procedure, the claimant initially reported

improved symptomatology in his arm and neck.  While the
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claimant reported sustained relief from neck and back pain

at his December 8, 2009, clinic appointment, Dr. Randolph

noted the following:

Kenny comes to clinic today. He’s almost
8 weeks status post C-6-7, C, T-1, ACDF.
He says his arm pain is completely
relieved. He has a little bit of back
pain around his vertebral prominence
that he’s worried about. He’s been
having some anxiety issues lately. He
has a previous history of anxiety
disorder. He is smoking heavily which is
against my instructions. He has still a
weak voice and clearly a recurrent
laryngeal nerve injury which I hope is a
stretch.

Upon physical examination and a review of the

claimant’s x-rays taken on that date, Dr. Randolph noted,

“X-rays demonstrate no evidence of loosening. He’s not as

integrated as I would like him to be and this is probably

secondary to his smoking but we’ll continue to follow him.” 

Accordingly, Dr. Randolph prescribed an aggressive program

of physical therapy for the claimant, and he anticipated

that the claimant could return to work in 6 weeks.  Further,

Dr. Randolph noted that he instructed the claimant to

consult with his PCP with regard to his anxiety disorder.

On January 20, 2010, the claimant returned to Dr.

Randolph, at which time he reported no arm pain, but

continuing pain around his “vertebra prominens” which Dr.
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Randolph opined to be “primarily muscular type pain.”  Dr.

Randolph reported that he counseled the claimant on his

smoking at that time.  He also reported that the claimant

admitted taking a friend’s Methadone since he had run out of

his own prescription opiate pain medication.  Although x-

rays taken at that time revealed an incomplete fusion, Dr.

Randolph opined that this was not “surprising” for 12 weeks

post-op.  In addition, these films demonstrated interval

consolidation at C-7 and T-1, with the interior portion of

the graft at C6-7 having healed.  Although the claimant’s

graft did show translucency at the superior aspect of C6-7,

Dr. Randolph attributed this to the claimant’s continued

smoking.  In addition, muscle spasms with some tenderness

and cervicalgia were observed in the claimant’s trapezial

muscles, which Dr. Randolph treated with trigger point

injections.  Otherwise, the claimant’s bilateral, upper-body

motor strength was 5/5.

At his 7 month, post-operative appointment, the

claimant reported no arm or neck pain, he demonstrated

normal neurologic sensation in his bilateral upper

extremities, good neck range of motion, and normal upper

extremity strength.  The claimant exhibited paraspinous pain

at T-4, which Dr. Randoph treated with trigger point
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injections.

X-rays taken on that date revealed good

positioning of the of the claimant’s surgical hardware with

full graft integration at C6-7.  While these films did

reveal some translucency around levels C-7, T-1, with mild

anterior translucency at C6-7, Dr. Randolph again attributed

this to the claimant’s continued smoking.  In this regard,

Dr. Randolph stated as follows:

ASSESSMENT AND PLAN: patient with ACDF
with delayed union likely secondary to
heavy smoking which I discussed with him
again today. I discussed this with him
before surgery and he said he was going
to quit. He quit before but did not quit
after surgery. I’m going to have him
continue using a spinal stimulator for
this. In addition, he has some point
tenderness which is more trigger
oriented. I don’t think this is from his
neck necessarily.

In conclusion of his report, Dr. Randolph stated: 

“I also discussed with him the fact that
he cannot keep taking Methadone and
other opiates which I think he may be
addicted to from his roommate’s friends
or others and use these as pain
management vs. recreational
medications.”

Dr. Randolph kept the claimant on a conservative

course of treatment, utilizing trigger point injections to

alleviate the claimant’s residual symptoms with reportedly
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good results.  As of April 27, 2010, x-rays of the

claimant’s cervical spine revealed interval consolidation,

which Dr. Randolph stated, “... is exciting for me since

we’ve been working hard with Kenny to stop smoking and use a

spinal stimulator.”  At that time, the claimant was

reportedly back at work with light duty restrictions, but he

had not stopped smoking.  As of his July 26, 2010,

examination, the claimant reported increased pain with

forward flexion, for which Physician’s Assistant, Julie

Slavik, referred him back to physical therapy.  Otherwise,

Ms. Slavik increased the claimant’s lifting restrictions to

30 pounds. 

On August 3, 2010, the claimant was again seen by

Ms. Slavik  for increased neck pain allegedly due to mowing

activities at work.  Ms. Slavik restricted the claimant from

mowing for two weeks, which, in response thereto, the

respondent employer gave the claimant a choice of lighter

duty activities.

On August 18, 2010, the claimant returned to the

clinic, at which time Ms. Slavik made the following

comments:

PLAN: I had a long discussion with
Kenny, again, that at some point he
is going to need to make a choice
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between his current employment or a
different job. At this point, he
does not see how he can do any work
because it would always involve
looking down. He is a bit anxious
that there is something else wrong
with his neck and that he may need
more surgery. I previously
consulted Dr. Randolph regarding
further imaging. The concern was
whether or not there may be a
slight failure of fusion. Dr.
Randolph states that until he stops
smoking, there is really no need to
proceed with a CT scan to rule that
out as the only treatment at this
point for a failure to fuse would
be for him to stop smoking.

The claimant was continued on work

restrictions until such time as an MRI could be

obtained.  That study, which was conducted on September

13, 2010, revealed no new injury to the claimant’s

spine above the claimant’s surgery site or down to

level T-3 of the claimant’s thoracic spine. 

On November 11, 2010, the claimant returned

to the clinic with continuing complaints of neck and

upper back pain.  Additional x-rays were taken.  Upon

Ms. Slavik’s review of these films, with Dr. Randolph

having reportedly reviewed both the x-rays and the

claimant’s recent MRI, Ms. Slavik stated that it was

agreed that the claimant’s fusion was healing
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appropriately.  Therefore, the claimant was referred

for pain management.

The medical records reflect that the claimant

came under the care of neurosurgeon, Dr. Luke Knox, in

February of 2011.  In his initial report dated February

18, 2011, Dr. Knox stated that while diagnostic studies

revealed a solid fusion at the claimant’s surgical

levels, “there is some concern as to the persistent

neuroforaminal encroachment at these levels as well as

significant disc space changes... .”  Dr. Knox referred

the claimant to a pain management clinic for

injections, physical therapy, traction, and a TENS

unit.

As of September 19, 2011, Dr. Knox noted that

the claimant had reached maximum medical improvement

for his work-related injury, and he assigned him with a

10% impairment rating to the body as a whole. 

Recommending that the claimant would benefit from a

functional capacity evaluation, Dr. Knox released him

back to work with light duty restrictions.

On October 3, 2011, the claimant underwent an

functional capacity evaluation under the direction of

Vocational Rehabilitation Consultant, Heather Taylor. 
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Among other things, this evaluation provided that the

claimant was capable of preforming light to medium duty

work, and that he had transferrable skills in, but not

limited to, the following categories: (1) lawn

maintenance; (2) weed control; (3) carpentry; (4)

music; (5) cash register operation; (6) retail store

operations; and, (7) customer service.  At the hearing

before the commission, Ms. Taylor testified that she

offered the claimant assistance in rehabilitation and

job placement, but that the claimant has failed to

follow-up with her regarding these services.

On October 31, 2011, the claimant was

released from employment with the respondent employer. 

The claimant stated that he has since sought work at

convenience stores, hardware stores, and with

“contractor friends.”  The claimant denied having

sought unemployment benefits, but he agreed that he has

sought social security disability benefits.

The claimant testified that he sustained a

prior injury to his left shoulder in 2003, that

required three surgical procedures to repair.  Further,

the claimant testified that he experiences neck pain on

a daily basis. 
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The wage loss factor is the extent to which a

compensable injury has affected the claimant’s ability

to earn a livelihood. Henson v. General Elec., 99 Ark.

App. 129, 257 S.W.3d 908 (2007). The Commission is

charged with the duty of determining disability based

upon a consideration of medical evidence and  other

matters affecting wage loss, such as the claimant’s

age, education and work experience.  Eckhardt v. Willis

Shaw Exp., Inc., 62, Ark. App 224, 970 S.W.2d 316

(1998).  Other matters to be considered are motivation,

post-injury income, credibility, demeanor, and a

multitude of other factors.  Henson, Supra.  The

Commission may use its own superior knowledge of

industrial demands, limitations, and requirements in

conjunction with the evidence to determine wage-loss

disability.  Oller v. Champion Parts Rebuilders, Inc.,

5 Ark. App. 307, 635 S.W.2d 276 (1982).

While the Administrative Law Judge awarded

the claimant 40% wage loss due to his current

disability, the respondent is correct in contending

that this amount should be reduced to reflect the

claimant’s actual level of residual, functional

capabilities.  In her testimony, Ms. Taylor pointed out
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that the claimant does not fall into the category of an

“older worker,” nor is he so limited in his

restrictions that he is unable to perform any type of

work activity.  Rather, according to Ms. Taylor, the

claimant is capable of performing light to medium work,

which requires lifting no more than 35 pounds from the

floor to his shoulders, no more than 25 pounds

overhead, pulling or pushing no more than 50 pounds,

and which allows him to frequently change positions in

order to avoid neck stiffening.  Further, the

claimant’s transferrable skills, combined with the fact

that he lives in a tourist town, he has a high school

education, and he has a somewhat varied work history,

which includes having worked as a cashier, makes him a

viable candidate for a job at a hotel or motel.

As of the time of his functional capacity

evaluation, however, the claimant admitted that he had

made no attempt to find suitable employment, nor did he

follow-up with Ms. Taylor afterwards in her offer to

assist him in vocational re-training and/or job

placement.  And, although at the time of the hearing

the claimant testified that he had applied for

employment with a hotel service station and a local
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hardware store but was denied employment because of his

lifting restrictions, we note that these applications

were reportedly made the week prior to his hearing.

That the claimant waited to apply for employment until

such time as he knew or should have known that his

motivation in returning to work would be considered by

the commission as a factor in any award of wage loss

benefits makes these applications for employment

suspect and casts doubt on the claimant’s sincerity in

desiring to return to work.

Moreover,we note that the medical records

indicate that the claimant was noncompliant in his own

recovery by virtue of the fact that he was repeatedly

counseled to stop smoking, and he failed to do so.  In

fact, at one point in his treatment, Dr. Randolph

stated, “... patient with ACDF with delayed union

likely secondary to heavy smoking which I discussed

with him again today.”  Then later, suspecting a failed

fusion, Ms. Slavik reported that Dr. Randolph refused

to refer the claimant for a diagnostic study because,

according to her, “Dr. Randolph states that until he

stops smoking, there is really no need to proceed with

a CT scan to rule that out as the only treatment at
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this point for a failure to fuse would be for him to

stop smoking.”

While a claimant’s non-compliance in their

own recovery is not specifically listed by the court as

a factor for consideration in determining wage loss

disability, clearly it falls under the “multitude of

other factors” that the commission is entitled to take

into consideration when making such a determination.

See, Henson, Supra.  In our opinion, a claimant’s level

of commitment to their recovery directly correlates to

their level of motivation in eventually being able to

return to work.  Therefore, we find that the claimant’s

failure or refusal to stop smoking against the advice

and instructions of his treating physician directly

correlates with his motivation in securing the success

of his own recovery and eventually returning to work. 

Because we find that the claimant essentially

contributed to his own failed fusion, we further find

that this reflects his lack of motivation in returning

to work.  In addition, we find that the claimant’s

failure to take advantage of the services offered by

Ms. Taylor, combined with his failure to seek

employment in a timely manner demonstrates a lack of
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motivation by the claimant with regard to returning to

work.  We also note that at the time of the hearing the

claimant was still receiving bi-weekly income pursuant

to his physical impairment rating, and that he had

applied for permanent disability benefits through the

Social Security Administration.  The fact that he was

receiving income at the time of the hearing and that he

was attempting to obtain benefits that would

essentially enable him to continue receiving income

without having to work also goes against the claimant’s

general motivation to return to work.

After consideration of the claimant’s

compensable injury, physical impairment, as well as the

claimant’s young age, education, work experience,

transferable skills, motivation, post-injury income,

and a multitude of other factors as discussed above, we

find that the claimant has sustained a 20% decrease in

his wage earning capacity.  Therefore, we find that the

decision of the Administrative Law Judge is hereby

affirmed as modified. 
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IT IS SO ORDERED.

                                
                     A. WATSON BELL, Chairman

                                
           KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

After a de novo review of the record, I must

concur, in part, and dissent, in part, from the

majority opinion.  I specifically concur in the

majority’s determination that the claimant is entitled

to 20% wage-loss disability benefits. However, as I

would award the claimant 40% wage-loss disability, I

must respectfully dissent from the majority’s limited

award.  I find that the majority has improperly

considered the fact that the claimant is a smoker as a

factor in determining the claimant’s award of wage-loss

disability.  Furthermore, I find that the majority has

failed to place the proper importance on the fact that

the work the claimant is capable of performing is

seasonal in nature, a factor that, by itself, shows
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significant wage-loss disability.

When considering claims for permanent partial

disability benefits in excess of a claimant’s

percentage of permanent physical impairment, the

Commission may take into account various factors. 

These factors include the percentage of physical

impairment, the claimant’s age, education, work

experience, and all other matters reasonably expected

to affect their future earning capacity.  Ark. Code

Ann. §11-9-522(b)(1).  After reviewing the relevant

wage-loss factors present in this case, I find, as did

the Administrative Law Judge, that the claimant has

suffered a loss in wage-earning capacity in an amount

equal to 40% to the body as a whole.

The claimant is 49 years old and he is a high

school graduate.  Prior to working for the respondent

as a greens keeper, the claimant was self-employed as a

trim carpenter.  Claimant’s prior jobs also include

operating a retail one dollar shop in Missouri for

approximately one year.  Claimant testified that he set

up the store, stocked it, and unloaded shipments. 

Claimant also testified that he worked as a greens

keeper at another golf course for approximately one
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year and that he worked for several years as a

professional musician, playing drums.  Finally, the

vocational rehabilitation report indicates that the

claimant also worked approximately two years as a

welder.

Dr. Knox assigned the claimant a permanent

physical impairment rating in an amount equal to 10% to

the body as a whole, and recommended that the claimant

undergo a functional capacities evaluation.  That

evaluation was performed on October 3, 2011.  The

evaluation indicates that the test findings, along with

clinical observation, “suggest the presence of high

levels of physical effort on Mr. Stevens’ behalf.”  The

evaluation further noted: “Overall test findings, in

combination with clinical observations, suggest the

presence of fully reliable reports of pain and

disability.”  Thus, I find that the functional

capabilities evaluation is reliable and indicative of

claimant’s  physical limitations.  The functional

capacities evaluation indicates that the claimant was

capable of performing work in the light to medium

classification.  The evaluation also indicates that the

claimant should not lift or carry more than 35 pounds
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from floor to shoulder and 25 pounds overhead on an

occasional basis.  It also indicates that the claimant

should not lift more than 20 pounds frequently and that

he should be allowed to change postures frequently to

avoid static neck positioning.  The claimant should

avoid prolonged looking down for more than five minutes

at one time and he should avoid pushing/pulling more

than 50 pounds of force on an occasional basis.

After the claimant underwent the evaluation,

he returned to Dr. Knox, who authored a report dated

October 20, 2011, indicating that he agreed with the

recommendations and restrictions set forth in the

evaluation.

The respondent had the claimant evaluated by

Heather Taylor, a vocational rehabilitation counselor

with Systemedic.  Ms. Taylor met with the claimant on

December 30, 2011, and authored a report dated January

3, 2010.  In that report, Ms. Taylor indicates that the

claimant has some transferrable skills and it was her

opinion that the claimant had the ability to return to

work on a full-time basis, particularly in the area of

sales or as a cashier.  She noted that the claimant

resides in a major tourist area, and that the claimant
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would have skills to perform work as a hotel desk clerk

or as a cashier in retail establishments.  While the

claimant may be capable of performing those types of

jobs, it was claimant’s testimony that, at the time of

the hearing, there had not been any work available to

apply for in the hospitality industry because of the

seasonal nature of the work in Eureka Springs. 

Claimant’s testimony with respect to this issue is

corroborated by Ms. Taylor’s report, in which she

states:

During my trip to Eureka
Springs to meet with Mr.
Stevens, I took some time
to talk with retail and
hotel personnel after my
meeting.  I found that
this area is not in
season right now. 
Therefore, there would
not be many job openings
in the hotel or retail
industry at this time.

Thus, while the claimant may have the skills

to perform that type of work, that type of work is not

available at this time, and the fact that the type of

work the claimant is capable of performing is not

continually available but, rather, seasonal in nature,

demonstrates that the claimant has suffered a loss in

his ability to earn wages.
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In summary, after consideration of all of the

relevant wage-loss factors presented, I find that the

claimant has met his burden of proving by a

preponderance of the evidence that he has suffered a

loss in wage-earning capacity in an amount equal to 40%

to the body as a whole.  Claimant’s jobs in the past

have primarily included physically demanding work.  The

evidence indicates that the claimant is no longer

capable of performing that work, but instead is limited

to light to medium work.  While the claimant does have

some transferrable skills due to his work operating a

dollar store, those skills would enable him to work as

a cashier in retail or as a hotel desk clerk.  However,

that type of work is seasonal in claimant’s area and,

by Ms. Taylor’s own admission, was not available to him

at the time of her evaluation.  I find that this

indicates that the claimant has suffered a 40% loss in

wage-earning capacity since the work he can perform is

only available on a seasonal basis.
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For the aforementioned reasons, I must

concur, in part, and dissent, in part, from the

majority opinion.

                                
 PHILIP A. HOOD, Commissioner


