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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G007805

JOHN M. STANTON, EMPLOYEE                      CLAIMANT

WARREN UNILUBE, INC., EMPLOYER  RESPONDENT 

PENNSYLVANIA MFGR. ASSOC. INS.,
INSURANCE CARRIER           RESPONDENT 
     

OPINION FILED JANUARY 19, 2012

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE SCOTT HUNTER,
Attorney at Law, Jonesboro, Arkansas.

Respondents represented by the HONORABLE MICHAEL C.
STILES, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed July 27, 2011.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. On June 17, 2010, the employment
relationship existed during which time
the claimant earned wages sufficient to
entitle him to workers’ compensation
benefits at the weekly rate of



Stanton - G007805 2

$306.00/$230.00, temporary
total/permanent partial disability based
on an average weekly wage of $459.11.

3. On June 17, 2011, the claimant sustained
an injury to his cervical spine arising
out of and in the course of his
employment which rendered him
temporarily totally disabled for the
periods beginning July 15, 2010, through
July 21, 2010, and July 30, 2010 through
January 20, 2011.

4. Pursuant to Ark. Code Ann. §11-9-
701(b)(1)(B), the claimant’s failure to
give notice of his June 17, 2010,
compensable injury to respondents prior
to July 15, 2010, is excused on or about
July 15, 2010.

5. The respondent shall pay all reasonable
hospital and medical expenses arising
out of the injury of June 17, 2010.

6. The issues of permanency is (sic)
expressly reserved, and not addressed at
the present time in this adjudication.

7. The respondents have controverted the
compensability of this claim in its
entirety. 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 



Stanton - G007805 3

We therefore affirm the July 27, 2011,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner
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Commissioner McKinney dissents.

DISSENTING OPINION

I respectfully dissent from the majority’s

opinion finding that the claimant proved by a

preponderance of the evidence that he is entitled to

benefits associated with a compensable injury to his

neck on June 17, 2010.  Based upon my de novo review of

the record, I find that the claimant has failed to meet

his burden of proof.  

The claimant was employed by the respondent

employer as a forklift driver.  The claimant testified

that on June 17, 2010, he was driving a forklift loading

a truck when the forklift bumped, threw his neck back,

and he felt a sharp pain.  The claimant did not report

an incident to the respondent employer, continued

working, and finished his shift.  The claimant first

sought medical treatment on June 18, 2010.  There is no

medical evidence in the record from that date.  The

first medical report in the record is dated June 22,

2010.  That report reveals that the claimant’s chief

complaint was "[right]" arm pain, chest pain[.] Friday

was overheated[.] afraid might have had heatstroke[.]" 

The claimant next sought medical treatment on

June 26, 2010 at the Crittenden Regional Hospital's

emergency room.  The claimant registered complaints of
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pain in his right tricep.  The nursing notes from that

emergency room visit indicate that the claimant had no

known injury.  The report does not indicate that the

claimant ever registered any ailments, aches or pains

associated with his neck.  

The claimant continued working for the

respondent employer.  The claimant underwent a cervical

MRI on July 2, 2010.  He sought treatment from Dr.

Claudio A. Feler for the first time on July 15, 2010. 

According to Dr. Feler's report, the claimant reported

pain in his neck and right extremity for approximable

three weeks.  Dr. Feler's report indicates, "The pain

radiates down into his axilla, without precipitating

event..."  The claimant contended that he told Dr. Feler

about the forklift incident, but Dr. Feler's notes fail

to note any incident.  Dr. Feler's review of the MRI

indicated that the claimant had severe degenerative

disease with spinal stenosis.  There was a midline and

right-sided disc herniation at C4-5.  The claimant

returned to Dr. Feler on July 21, 2010, and Dr. Feler

recommended that the claimant undergo surgery on his

neck at that time.  

On July 30, 2010, Dr. Feler issued a note

indicating that the claimant needed to be off work

"until released".  It was at that time that the claimant
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approached his supervisor, Mr. James A. Mengarelli, on

July 30, 2010, to notify him that he would be off work

to undergo neck surgery.  He requested documentation to

file a Workers' Compensation claim.  Mr. Mangarelli

testified that was the first indication that the

claimant had a Workers' Compensation claim.  Mr.

Mangarelli testified regarding the events of July 30,

2010:

Q Okay.  So again, on July 30th
of 2010 -- I know it's going to
be tough for you to tell me
what was said without
testifying  what [the claimant]
said, but just tell me what
conversation you had with [the
claimant] on July 30th of 2010. 

A I was in my office and [the
claimant] come in and he said,
"I need some papers for
workman's comp."  And I said,
"Okay.  What -- you know, what
-- what's going on?" 
Basically, I said, "Did you get
hurt on the job?"  He said,
"Yes."  I said, "Well, when?" 
He said, "Well, my doctor said
July" -- I mean I'm sorry, "My
doctor said June the 17th." 
And I went straight to Patrick
after that, because it was a
big -- that was a big time
frame, you know, six weeks or
whatever. 

Q So if [the claimant is]
alleging an injury on June
17th, were you guys able to
retroactively drug test back in
-- to June 17th, correct?

A No. 



Stanton - G007805 7

Q So were you not able to get a
drug test pursuant to company
policy at that time?

A No, we weren't. 

The claimant underwent neck surgery on

September 29, 2010.  The claimant has returned to work

for the respondent employer as of January 21, 2011.  

Ark. Code. Ann. § 11-9-102(4)(A)(i)(Supp.

2009) defines a compensable injury as:

[a]n accidental injury causing
internal or external physical harm
to the body... arising out of and in
the course of employment and which
requires medical services for
results in disability or death. An
injury is “accidental” only if it is
caused by a specific incident and is
identifiable by time and place of
occurrence[.]

A compensable injury must be established by

medical evidence supported by objective findings. Ark.

Code. Ann. § 11-9-102(4)(D). “Objective findings” are

those findings which cannot come under the voluntary

control of the claimant. Ark. Code. Ann. § 11-9-102(16).

Further the employer takes an employee as he finds him.  

In the present matter, the claimant failed to

offer any evidence proving that he sustained an injury

to his neck that arose out of and in the course of his

employment on or about June 17, 2010.  The only evidence

of an alleged injury is the claimant's self-serving

testimony.
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The claimant testified that when he visited

Dr. Feler on July 15, 2010, he told Dr. Feler about the

June 17, 2010 forklift incident.  However, neither Dr.

Feler's July 15, 2010 report nor any of the medical

records mention any history of a work-related forklift

incident on or about June 17, 2010.  Dr. Feler's July

15, 2010 report states that there was no "precipitating

event" which caused the claimant’s pains. Further, none

of Dr. Feler's off-work notes make reference to the

alleged work-related foklift incident, despite the

claimant supposedly telling Dr. Feler exactly how his

ailments arose.  

The evidence demonstrates that the claimant

has provided inconsistent details regarding how and when

his alleged neck injury occurred.  Specifically, the

claimant contended that as a result of the June 17, 2010

forklift incident, he immediately experienced pain in

his neck.  Not only did the claimant not report the

alleged incident to anyone with the respondent employer,

the claimant continued working and even finished his

shift on June 17, 2010.  The claimant also testified

that he first sought medical treatment for his neck on

June 18, 2010; however, the record contains no evidence

of any medical report dated June 18, 2010.  Instead, the

first medical report the claimant introduced into



Stanton - G007805 9

evidence was a June 22, 2010 report, which revealed his

chief complaint as only "[right] arm pain, chest pain[.] 

Friday was overheated[.] Afraid might of had

heatstroke[.]"

Further, the claimant, who continued working

full duty for the respondent employer as a forklift

operator until late July 2010, visited on June 26, 2010,

Crittenden Regional Hospital's emergency room, where he

registered complaints of pain only in his right tricep. 

The nursing notes from that visit state that "Ø known

injury."  Like the June 22, 2010, medical report, the

June 26, 2010 report does not indicate that the claimant

ever registered any ailments, aches, or pains associated

with his neck.  

Moreover, in his deposition, the claimant

provided the respondents with a date of injury that was

inconsistent with the claimant’s testimony during the

hearing.  The claimant’s testimony is enlightening.

Q Okay.  Earlier you testified
that the incident in question
occurred on June 17th -- 

A Yes, sir.
 

Q -- of 2010.  Are you certain of
that date?

A Yes, I am.
 

Q Because in the deposition, Mike
Mayton asked you -- or my boss
asked you, "So, this accident
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was on June 13?"  And your
answer was, "June the 13th." 
Those are your words exactly.

 
Q In fact, Your Honor, may I

approach[?]
* * * * 

Q Is that correct?

A Yes, sir. 

Q Mr. Stanton, if you'll just
read with me so as not to
misquote anyone here.  Mike
Mayton asks, "So the accident
was on June 13th?"  And then,
your answer was, "June the
13th," and then [Mayton]
clarifies, "2010?"  Does that -
- am I reading that correctly?

A I must have misunderstood, but
it was June 17th. 

The claimant even admitted that he never notified anyone

with the respondent employer about the alleged work-

related incident and his neck pains until one (1) month

later on July 16, 2010:

Q So, then, would you agree with
the statement that the first
time that the folks with Warren
-- that you ever notified the
folks at Warren about any kind
of work-related injury was July
16th, 2010?

A Yes, I agree with that.
 

Again, the claimant’s testimony was proven to

be unreliable and inaccurate when the claimant's

immediate supervisor, Mr. Mengarelli, contradicted the

claimant’s testimony by stating that the first he knew
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about the claimant’s alleged work-related injury July

the 30th.

In my opinion, the claimant is not a credible

witness.  Questions concerning the credibility of

witnesses and the weight to be given to their testimony

are within the exclusive province of the Commission.

Powers v. City of Fayetteville, 97 Ark. App 251, 248

S.W.3d 516 (2007). When there are contradictions in the

evidence, it is within the Commission’s province to

reconcile conflicting evidence and to determine the true

facts. Cedar Chem. Co. v. Knight, 99 Ark. App. 162, 258

S.W.3d 394 (2007). The Commission is not required to

believe the testimony of the claimant or any other

witness, but may accept and translate into findings of

fact only those portions of the testimony that it deems

worthy of belief. Id. However, the Commission may not

arbitrarily disregard the testimony of any witness.

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184

S.W.3d 31 (2004).

Neither the Workers’ Compensation Act nor

Arkansas case law contains a requirement that the

Commission personally hear the testimony of any witness.

There is nothing in the statutes that precludes the

Commission from accepting or rejecting any finding made

by the Administrative Law Judge, including findings
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pertaining to the credibility of witnesses. Stiger v.

State Tire Serv., 72 Ark. App. 250, 35 S.W.3d 335

(2000). By allowing the Commission to review evidence

or, if deemed advisable, hear the parties, their

representatives and witnesses, Ark. Code Ann.

§11-9-704(b)(6)(A)(Repl. 2002), adequately protects a

claimant’s due-process rights. Id. When the Commission

reviews a cold record, demeanor is merely one factor to

be considered in determining credibility. Numerous other

factors must be considered, including the plausibility

of the witness’s testimony, the consistency of the

witness’s testimony with the other evidence and

testimony, the interest of the witness in the outcome of

the case, and the witness’s bias, prejudice, or motives.

Id. “The flexibility permitted the Commission adequately

protects the claimant’s right of due process of law.”

Id. The claimant’s testimony is inconsistent and

contradictory.  The claimant’s testimony is self-serving

and creates suspicion regarding the compensability of

his claim.  

Therefore, after I consider all the evidence

of record, including the fact the claimant failed to

report an injury to the respondent employer for over a

month, the fact the contemporaneous medical records fail

to mention an injury, and the fact the claimant gave
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inconsistent testimony, I cannot find that the claimant

has proven by a preponderance of the evidence that he

sustained a compensable injury to his neck on June 17,

2010.  As such, I must respectfully dissent from the

majority’s award of benefits. 

_______________________________
KAREN H. McKINNEY, Commissioner


