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OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed February 14, 2012. 

In said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations agreed to by the
parties and recited herein are
reasonable and are hereby accepted as
fact.
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3. The claimant has proven by a
preponderance of the evidence that she
sustained a compensable neck injury by
specific incident on March 30, 2010.

4. The claimant, having proven the
compensable neck injury, has also proven
by a preponderance of the evidence that
all medical treatment contained in the
record herein related to her neck has
been reasonable, necessary, and related
to her compensable neck injury of March
30, 2010.  Additionally, the claimant
has proven by a preponderance of the
evidence that the cervical surgery now
recommended by Dr. Adametz is
reasonable, necessary, and related to
her compensable neck injury of March 30,
2010.  Therefore, respondents are hereby
directed and ordered to pay for all
medical treatment related to the
claimant’s neck contained in the record
herein as well as the additional
cervical surgery now recommended by Dr.
Adametz forthwith pursuant to Commission
Rule 99.30.

5. The claimant has proven by a
preponderance of the evidence that she
is entitled to temporary total
disability benefits due to her March 30,
2010, compensable neck injury from April
1, 2011, to a date to be determined, as
the claimant remains in her healing
period totally unable to work.

6. This claim has been controverted and the
claimant’s counsel, the Honorable Scott
Willhite, is entitled to the maximum
attorney’s fees to be paid in accordance
with Ark. Code Ann. §11-9-715.

 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by
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a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the February 14, 2012,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in
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accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the

majority’s finding that the claimant sustained a

compensable cervical injury on March 30, 2010.

A carefully conducted de novo review of this

claim in its entirety reveals that the claimant has

failed to prove by a preponderance of the evidence that

she sustained a compensable neck injury on March 30,

2010. 

The claimant, a traveling respiratory

therapist, slipped and fell on March 30, 2010, while

discharging her duties with the respondent employer. 

The claimant, who did not seek medical treatment

immediately following her fall, had a complete physical
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the following day pursuant to the requirements of a new

employer, at which time she failed to report any

physical complaints with regard to her neck.  However,

on April 2, 2010, the claimant complained to Dr. Marcia

L. Hixson with the Concentra medical clinic of soreness

in her left ankle, knee, hip, wrist, elbow, shoulder,

neck and tailbone, which is where she primarily landed. 

In her report of that visit, Dr. Hixson stated as

follows:

The mechanism of injury was that
she slipped on water on 3/30/10 and
fell, landing on her tailbone. That
was a little painful, and later
that day her whole left side was
stiff and sore. She took Advil and
now has pain only in her left
shoulder and neck. She has been
working her regular duties. The
pain is located on ... top of the
left shoulder, left trapezius
muscle and left side of her neck.
The pain is described as
intermittent, moderate, aching and
sharp. The pain did not radiate.
The symptoms are exacerbated by
neck movements. The symptoms are
alleviated by resting or
medications. Associated stiffness.
Denies paresthesias of the left arm
and the hand, difficulty breathing,
chest pain, clicking and popping.

The claimant’s neck showed full range of

motion upon examination with no palpable bony or

muscular tenderness.  Dr. Hixson assessed the claimant

with shoulder/upper arm strain and released her to full
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duty without restrictions.  The claimant filed a first

report of injury form on April 2, 2010.

Although the claimant received medical

treatment for unrelated health issues in the interim,

she was not specifically seen again for medical

treatment regarding her alleged compensable cervical

injury until November 5, 2010.  At that time, the

claimant was examined by her personal physician, Dr.

Phillip Tracy, who eventually referred her for a

cervical MRI.

That study, which was conducted on November

11, 2010, revealed stenosis at C4-5, with a large

central hard disc protrusion; stenosis at C3-4, with a

small superiorly migrating central disc extrusion; and,

stenosis at C5-6, with a broad-based central hard

protrusion.

On November 12, 2010, the claimant was again

seen by Dr. Hixson, who noted in her clinic report that

the claimant had been experiencing cervical pain since

January 9, 2010.  More specifically, Dr. Hixson’s hand-

written notes reflect the claimant had experienced

sharp pain across her shoulders, with numbness in both

hands extending into the fingers of her right hand

since January 9, 2010.  In the “History of Present
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Illness” section of that report, Dr. Hixson stated

specifically as follows:

She feels the pattern of symptoms
is worsening. She was minimally
symptomatic until the first part of
9/10 when she developed stiffness
on both sides of her neck. This was
accompanied by intermittent
tingling in her right index finger.
Over the past month the symptoms
have worsened, with more stiffness
in the neck and constant
paresthesias in both hands. Patient
has been working her regular duty.
Her PCP, Dr. Tracy, ordered a MRI
of her neck (done 11/11/10) and is
in the process of ordering NCV/EMG
of her upper extremities. Patient
has been compliant taking
medications and has noted some
relief of her symptoms. The pain is
located on both sides of the neck
and trapezius muscle. The pain is
described as intermittent,
moderate, burning and Does (sic)
awaken at night. The pain radiated
to both hands. Associated
paresthesias of Both (sic) and C6
dermatomes and stiffness. Denies
weakness of the extremities.

Dr. Hixson diagnosed the claimant with

cervical neuropathy for which she continued her on

medications and returned her to work without

restrictions.  In deposition taken on October 19, 2011,

Dr. Hixson stated that while she felt the claimant’s

fall in March of 2010, might have played a “minor role”

in her worsening symptomatology as of November 2010,

she further stated that this conclusion was based more
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on medical intuition as opposed to conclusive medical

findings.

An EMG study was conducted by Dr. Julia McCoy

on December 6, 2010, at which time the claimant was

found to suffer from, among other things, paresthesias

related to underlying canal stenosis.  Dr. McCoy opined

that, for reasons of “safety/stability,” the claimant

would benefit from surgical decompression, and she

referred the claimant back to Dr. Hixson for further

treatment recommendations.

Dr. Hixson referred the claimant for a

neurological consultation with Dr. James R. Adametz. 

The claimant was first seen by Dr. Adametz on February

4, 2011, who at that time recommended surgery.  With

regard to the MRI study of the claimant’s cervical

spine that prompted Dr. Adametz to recommend surgery,

he testified in deposition taken on September 20, 2011,

as follows:

Well, I thought there was a pretty
big disk at C4-5 with cord
compression and then sort of
relatively smaller after that.
Actually, I thought the C5-6 disk
was the next worse one, but even
C3-4 was causing some problems and
was putting a little bit of
pressure on the spinal cord and
narrowing the space for the spinal
cord. I didn’t think C6-7 amounted
to much of anything, and I didn’t
think there was anything at C2-3.
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Dr. Adametz confirmed that, due to the

severity of the claimant’s cervical problems, he would

have expected her symptoms to begin almost immediately

after her reported injury of March, 2010.  Going

strictly by the claimant’s history, however, Dr.

Adametz stated that her cervical problems could have

resulted from her March, 2010, fall.  Upon learning

that the claimant had been treating with her PCP for

unrelated medical issues between the time of her

alleged injury and the time he first examined her, Dr.

Adametz agreed that he would have expected her to

report her cervical symptoms to her treating physician

prior to her commencement of treatment with him.  In

this regard, Dr. Adametz stated as follows:

Q. Okay. Well, she went to her
family doctor on July 7, 2010, and
indicated that she was in for lab
work, and again mentioned nothing
about having any shoulder problems
or neck problems. That’s
inconsistent, is it not, with what
you have?

A. Surprising, but I suspect those
disks were there. Why they weren’t
hurting that bad at that time, I
don’t know.

 
Q. Okay. Would you have expected if
she was having problems to have
mentioned that to her doctor at
that point?

A. I would have expected her to.
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Q. Okay. She also indicted to me
[in deposition] that she remembered
when her neck finally started
bothering her again, that she
thought she had slept wrong and
could not bend her neck back. Now,
that’s one of the things that you
see sometimes with someone that
just starts having neck problems,
isn’t it?

A. Yes, it can.

Q. Okay. And if that was what
caused her problem, you, as you
said earlier, would expect her to
start to have symptoms shortly
after that, wouldn’t you, if that -
-

A. Yes.
 

Q. Okay. If I tell you that after
she slept wrong she began having
the left arm hurting, the right arm
hurting, and that her thumb, her
index fingers, her middle finger
and both ring fingers started going
numb - - that’s one of the things
you’re treating her for, isn’t it?

A. Yes.
 

Q. If that doesn’t start until
September, does that make it less
likely that that fall is actually
the cause of these disk herniations
and disk problems. 

A. Sure, if that’s accurate. But, again,
that’s not the history I got ... . 

Dr. Adametz finally conceded that he was

merely speculating that the claimant’s neck problems

resulted from her fall.  He further conceded that by

all indications from the medical records, the
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claimant’s pronounced neck complaints started sometime

in the Fall of 2010.  Upon cross-examination, however,

Dr. Adametz agreed that it was still his opinion that

the claimant’s March, 2010, fall was, within a

reasonable degree of medical certainty, the major

contributing cause of the claimant’s cervical disk

problems.

The medical records reflect that the claimant

was seen in consultation by Dr. Brad A. Thomas of the

Little Rock Neurosurgery Clinic on July 6, 2011.  In

the “History of the Present Illness” portion of his

report, Dr. Thomas stated as follows:

As you know, Mrs. Smith is a very
pleasant, 43-year-old female who
was injured on-the-job on March 30,
2010. She was a traveling
respiratory therapist working for a
medical company. She fell in a
patient’s room. She apparently took
a wide step and fell when she
slipped on some water. She landed
on the left side of her body and
this hurt. Her tailbone hurt
significantly. This happened while
she was working in California. In
August of 2010, she started
developing severe tingling in her
fingertips. She had neck pain,
especially with extension. This
happened mainly when she went to
the beauty shop and extended her
head back and developed tingling in
her fingertips. Then, all the
sudden, all of her fingertips
started going numb and staying
numb. She saw Dr. Adametz who
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recommended surgery and she was
sent to me for my evaluation and
exam.

Dr. Thomas concluded his report by recommending

cervical fusion at the claimant’s affected levels.  Further,

Dr. Thomas reported that he thought the claimant’s cervical

problems were a result of her March, 2010, injury.

The deposition of Dr. Thomas was taken on October

19, 2011, during which he affirmed that the claimant’s MRI

had revealed a congenital malformity of her cervical spine. 

More specifically, Dr. Thomas affirmed that the claimant’s

cervical spine is “a little bit more narrow” than the

average person’s, and that this accounted for the MRI report

that she suffered from “severe acquired congenital canal

stenosis” at level C4-5.  Further, Dr. Thomas agreed that,

due to the extent of the claimant’s cervical problems, he

would have expected her to have symptoms contemporaneous

with her reported trauma.  In that regard, Dr. Thomas

stated, “So the part of her presentation that was a little

abnormal in my opinion was the fact that she had the

accident in March, but she didn’t really start saying that

she had symptoms until August, and that was a little strange

to me.”  Moreover, when questioned as to whether he thought

it unusual that the claimant failed to report radiating

symptoms to Dr. Hixson on April 2, 2010, Dr. Thomas replied,

“I would have expected it in - - you know, I would honestly
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say 98 times out of 100, if that disk popped out at the time

of her accident, it should have caused stinging and problems

down her arms at that moment.”  Upon further direct

examination, Dr. Thomas testified as follows:

Q. Were you aware that after this
injury on March 30th she was in
contact with her family doctor May
17th, May 20th, June 10th, June
23rd, August 2nd, August 30th and
September 7th and September 13th,
and made no complaints of any neck
or arm pain?

A. No, I was not.

Q. Okay. Were you aware that she
went to - - and I’ll show it to
you. This is September 7, 2010, and
I don’t purport to show all of the
- - to know what all it said, but
the chief complaint up here is poor
appetite, and I don’t see any
indication as of September 7th that
she’s complaining of any neck pains
or radiating pain down the arm. Is
that what it appears to you?

A. Yeah, on this note it doesn’t
mention - - you know, the
handwritten notes don’t say
anything about neck hurt or arm or
neurologic complaints. This was on
the September 7, 2010.

Q. This would have been roughly
five-and-a-half months after her
injury. If that disk was there, you
would have expected symptoms by
that point, would you not?

A. Yes.

Again agreeing that he would have expected the

claimant’s neurological symptoms to have occurred
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contemporaneously with her injury, Dr. Thomas conceded that

the claimant’s reported onset of these symptoms having begun

in September of 2010, indicated that her bulging and

herniation probably occurred around that same time. 

Furthermore, Dr. Thomas agreed that an activity such as

having your neck pulled back too far at the beauty salon

could cause cervical disks to become herniated.  After

having been presented with medical facts that he had not

previously reviewed, Dr. Thomas concluded his direct

testimony by stating:

After reviewing the case carefully
in preparation for the deposition
and hearing some more of the past
medical history here, I honestly
would say, and I would tell this to
the patient if she was sitting here
with me today, that, “I think that
you did fall and you probably hurt
yourself. I think that you also - -
something else happened about five
months later, you herniated this
disk, and you need surgery for
that. I don’t think the two are
related.

Upon cross-examination, Dr. Thomas denied that,

due to the size of her herniations, especially the

herniation at C5-6, there was a likelihood that the

claimant, as Dr. Adametz had indicated, became symptomatic

after her March, 2010, fall, then asymptomatic for a period

of time, to become symptomatic again in the Fall of that

same year.  To this extent, Dr. Thomas stated as follows:
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I don’t think it’s likely. I think
that probably she had some
degenerative changes there, and I
think that - - I just honestly feel
that because the disk [C5-6] is so
large and focal, that it happened
at one point in time. That’s just
my belief. And I honestly feel that
if it had happened at the time of
this fall, she would have had
neurologic symptoms at that moment.

In his final assessment of whether the claimant’s

March, 2010, fall caused the claimant’s cervical problems,

Dr. Thomas stated:

We can’t tell with a hundred
percent certainty because we don’t
have any prior MRIs prior to the
fall. However, it would have been -
- her overall appearance appears to
be two main problems with her neck.
Number one we note was there
before, congenital narrowing. I
mean, she was born with a small
canal for her spinal cord, so that
obviously didn’t get narrow because
of the fall. That was - - she was
born that way. The other thing is
she has degenerative disk bulges at
multiple levels, C3-4, 4-5 and 5-6
being the most significant.
Theoretically, a fall could have
caused those to bulge. It would
have been odd, though, for all
three of them to do that. I think
that honestly is more of a
degenerative problem she probably
had that had been ongoing.

Finally, Dr. Thomas stated that in the absence of

neurologic symptoms, the stiffness and soreness that the

claimant reported in her neck contemporaneous with her fall

of March, 2010, was more than likely a natural consequence
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of such an event, versus a symptom of an acute herniated

disc.

The claimant continued to work full duty until her

last assignment in Lubbock, Texas, ended on March 31, 2011. 

Subsequently, the claimant made a claim for workers’

compensation benefits as a result of Dr. Adametz’s

recommended surgery.

For an accidental injury, it is not necessary that

the claimant prove that the injury is the major cause of the

disability or need for treatment. Estridge v. Waste

Management, 343 Ark. 276, 33 S.W.3d 167 (2000).  However,

the claimant has the burden of proving by a preponderance of

the evidence the compensability of his claim. Jordan v.

Tyson Foods, 51 Ark. App. 911 S.W.2d 593 (1995); Kuhn v.

Majestic Hotel, 50 Ark. App. 23, 899 S.W.2d 845 (1995).  For

the claimant to establish a compensable injury as a result

of a specific incident which is identifiable by time and

place of occurrence, the following requirements of Ark.

Code. Ann. § 11-9-102(4)(A)(Supp. 2005), must be

established: (1) proof by a preponderance of the evidence of

an injury arising out of and in the course of employment;

(2) proof by a preponderance of the evidence that the injury

caused internal or external physical harm to the body which

required medical services or resulted in a disability or

death; (3) medical evidence supported by objective findings,
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as defined in Ark. Code. Ann. § 11-9-102(16), establishing

the injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  See also,

Ark. Code. Ann. § 11-9-103(4)(E)(i)(Supp. 2005); Freeman v.

ConAgra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001);

Wal-Mart Stores, Inc. v. Westbrook, 77 Ark. App. 167, 72

S.W.3d 889 (2002).  If the claimant fails to establish by a

preponderance of the evidence any of the requirements for

establishing the compensability of a claim, compensation

must be denied. Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997), see also, Reed v.

ConAgra Frozen Foods, Full Commission Opinion, February 2,

1995 (Claim No. E317744).  Moreover, medical opinions

addressing compensability must be stated within a reasonable

degree of medical certainty. Crudup v. Regal Ware, Inc., 341

Ark. 804, 20 S.W.3d 900 (2000).

The claimant’s claim for compensability fails

primarily for the following reasons.  First, the claimant

asserts that she sustained a cervical injury in the form of

herniated discs from a fall on March 30, 2010.  Apparently,

these herniations were so pronounced that, in Dr. Adametz’s

opinion, the claimant risked paralysis should they not be

immediately addressed with surgery.  However, the claimant

did not display signs of neurological deficit or other
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symptoms of herniation contemporaneous with her slip and

fall incident, nor did she claim that she experienced

associated neurological symptoms until at least September of

2010, some five months later.  According to Dr. Thomas,

based upon the size and extent of the claimant’s herniation

at C5-6, the claimant should have shown neurological

symptoms such as radiculopathy and paresthesias immediately

upon herniation of that disc.

Notwithstanding the claimant’s testimony that she

began developing neurologic symptoms shortly after her fall,

the medical records clearly indicate that when the claimant

was examined on April 2, 2010, by Dr. Hixson, the claimant

failed to report radiating pain, and she denied paresthesias

of the left arm and the hand.  And while the claimant did

report pain and stiffness in her neck at that time, Dr.

Thomas opined that, in the absence of neurological deficits,

these symptoms were most likely a natural consequence of the

fall itself, rather than an indication of acute cervical

injury.

Further, while Dr. Adametz maintained that the

claimant’s cervical condition was a result of her March 30,

2010, work-related incident, he admitted that his opinion in

this regard was merely speculation premised upon the

claimant’s reported history to him, and he agreed that he
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would have expected her symptoms to begin almost immediately

after her reported injury of March,  2010.

In weighing the medical evidence in this claim,

and without disregarding the testimony of Dr. Adametz, I

find that the testimony of Dr. Thomas, which reflects that

the claimant’s disc herniations were not resultant from her

fall, is more credible than the testimony of Dr. Adametz,

who admitted that his opinion that the claimant’s fall

resulted in her herniated discs was based upon speculation. 

The mere fact that the claimant failed to report neurologic

symptomatolgy contemporaneous with her fall, combined with

the fact that she later related her sudden onset of

neurological symptoms to an incident that had occurred at a

beauty salon, which, in Dr. Thomas’ opinion, could have

caused her discs to rupture, demonstrates that the

claimant’s fall of March 30, 2010, was not the cause of her

herniated discs or her need for surgery.  In addition, in

Dr. Thomas’s opinion, which I find credible, it is more

likely than not that the claimant’s congenital cervical

narrowing combined with the natural process of aging, and

that this ultimately resulted in her disc problems.  And,

while I agree with both Drs. Adametz and Thomas that the

claimant’s present cervical condition requires surgery, I

find that Dr. Thomas’s opinion in this regard is more
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credible.  More specifically, I agree with Dr. Thomas’s

statements, to wit:

After reviewing the case carefully in
preparation for the deposition and
hearing some more of the past medical
history here, I honestly would say, and
I would tell this to the patient if she
was sitting here with me today, that, “I
think that you did fall and you probably
hurt yourself. I think that you also - -
something else happened about five
months later, you herniated this disk,
and you need surgery for that. I don’t
think the two are related.

Finally, upon reviewing the claimant’s testimony,

I find that statements she made during the hearing before

the Commission were inconsistent with the remainder of the

record.  More specifically, the claimant testified that she

became symptomatic with her cervical discs in as early as

May of 2010, in that she started to experience “shock-type”

pain across her shoulder blades at that time.  However, the

claimant had previously testified in a deposition taken on

August 24, 2011, that these “shock-type” symptoms started in

October or November of 2010.  Still yet, the claimant

testified that she failed to seek treatment for these

symptoms until November of 2010, because (1) she was working

out-of-state and could not see her PCP; (2) she did not

immediately attribute her symptoms to her fall; and,(3)

during those times when she contacted her PCP concerning

other, unrelated health conditions, she was asymptomatic,
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and it, therefore, never occurred to her to mention her

cervical complaints to him.  However, the testimony of

Melissa Kallsen, Human Resources Professional for the

respondent employer, indicates that after her initial

doctor’s visit on April 2, 2010,  the claimant made no

complaints to her of neck problems allegedly associated with

her fall or need for medical treatment pursuant thereto

until November 8, 2010, when she made a request to return to

the doctor for medical treatment associated with the March

incident.  Likewise, the testimony of Debra Dorn, to whom

the claimant reported for placements and assignments,

reflects that the claimant never complained to her of neck

problems allegedly resultant from the March, 2010, incident,

nor did she represent that she was physically unable to work

after March 2010, up until she completed her last reported

assignment for the respondent employer in early 2011.

 Furthermore, the claimant testified at the hearing

that her having purchased a different type of shoes in

approximately May of 2010, due to the “shock sensations” she

now alleges she was experiencing at the time, is evidence

that she was experiencing neurological symptoms immediately

subsequent to her fall in March of 2010.  However, the

claimant admitted that she failed to mention this during her

deposition because she had originally attributed her

symptoms to improper shoes.  Further, the claimant affirmed
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that there was an incident in September or October of 2010,

wherein her symptoms became more pronounced.  More

specifically, upon conveying that she had experienced

difficulty in leaning her head back while at the beauty

shop, the claimant stated:

Well, then that’s when I started
noticing the tingling in my
fingers, fingertips, the numbness
in my index finger. And I had
probably the week before that –
that week - - because I went to the
beauty shop that Friday.

So that week I had had like a crick
in my neck, but I just figured it
was a crick in my neck. But - -
well, I’ll say soreness in my neck.
I just took it that it was a crick
in my neck from sleeping or
something. So I just - - that’s
what I based it on.

Finally, the record reflects that on November 12,

2010, Dr. Hixson noted that the claimant reported having

experienced sharp pain across her shoulders, with numbness

in her hands and fingers since as early as January of that

same year.  In addition, Dr. Hixson’s records are consistent

with the other medical evidence in the record inasmuch as

the claimant complained of a severe onset of neurologic

symptoms beginning in September of 2010.  Notwithstanding

the claimant’s current allegations of having first begun to

experience “shock-type” sensations across her shoulders in

May of 2010, Dr. Hixson’s records indicate that the claimant
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had experienced similar symptoms at least three months prior

to her slip and fall incident of March, 2010.  In view of

this, reasonable minds could conclude that, even if the

claimant had experienced intermittent symptoms between March

and September of 2010, this “pattern of symptoms,” as Dr.

Hixson referred to it, was no different from what she had

been experiencing since at least January of 2010.  This

would, in fact, correlate with Dr. Thomas’s opinion that the

claimant’s current condition is the result of congenital

cervical narrowing combined with degenerative disk disease

that became symptomatic as the result of some event that

occurred in the Fall of 2010, when her severe neurological

symptoms first manifested.

Based upon the above and foregoing, I find that

the claimant has failed to prove that her herniated cervical

discs resulted from her work-related incident of March,

2010.  Rather, the preponderance of the evidence indicates

that the claimant’s current cervical condition is the result

of a congenital defect combined with degenerative changes in

the claimant’s cervical spine, that became neurologically

symptomatic following some incident in the Fall of 2010. 

The sudden and severe onset of these neurological symptoms

was, in fact, what prompted the claimant to seek medical

treatment with Dr. Adametz, who now recommends surgery

which, while perhaps necessary in order to resolve the
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claimant’s cervical problems, in Dr. Thomas’s opinion is

unrelated to her work-related incident.  Giving more weight

to the opinion of Dr. Thomas, I therefore find that the

claimant has failed to prove by a preponderance of the

evidence that her cervical condition is compensable. 

Accordingly, I must respectfully dissent from the majority’s

opinion.

___________________________________
KAREN H. McKINNEY, Commissioner 


