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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed June 14, 2012.  The administrative law judge

found that the claimant proved he sustained a compensable

injury.  After reviewing the entire record de novo, the Full

Commission reverses the administrative law judge’s opinion. 

The Full Commission finds that the claimant was not

performing employment services at the time of his accident;



SHELTON - G105497 2

therefore, the claimant did not prove that he sustained a

compensable injury.    

I.  HISTORY

The testimony of Cecil Ben Shelton, now age 63,

indicated that he became employed with QualServ Corporation

in November 1997.  The claimant’s testimony indicated that

he put together and filled cardboard and metal boxes for the

respondents.  The claimant described his work as, “I do what

has got to be done....If we build something, you know, put a

box together, you know, we do that.  You know, I kind of do

a little bit of everything.”  

The parties stipulated that the employment relationship

existed on February 4, 2011.  The claimant testified that he

clocked in at 7:00 a.m. and ate lunch at noon.  The claimant

testified that his lunch break took place from 12:00 p.m. to

12:30 p.m.  The claimant did not clock out during his lunch

break.  

The claimant testified in a deposition included of

record:

Q.  And when you say you went to lunch, you
brought your lunch to work, I’m assuming?

A.  Yes, sir.
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Q.  Where was your lunch when you started your
lunch break?

A.  In the break area on my job. 

Q.  Okay.  Did you leave your lunch bucket in the
car?

A.  No.  

Q.  Okay.  So you brought it to work with you that
morning, I mean, into the facility?

A.  Yes, sir.  

Q.  And where did you put it in the facility?

A.  In the break area on the table....

Q.  And how long did it take you to eat?

A.  Fifteen minutes.

Q.  How long did you get off for lunch?

A.  Thirty minutes....

Q.  Tell me how you hurt your shoulder.

A.  I was going to the car, and it had snow and
ice on the ground, and I fell.  

Q.  Okay.  When you say you were going to your
car, where was your car?

A.  On the parking lot.  

Q.  What time of day did this take place?

A.  I guess about 15 after 12.

Q.  What were you going to do when you got to the
car?
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A.  Pick up my lunch bucket, and then I was going
to go back to the factory.

Q.  You were going to pick up your lunch bucket
and go back where?

A.  I was going to take my lunch bucket to the
car, then I was going to go back to work....

Q.  And why were you taking your bucket to the car
right then?

A.  I done it the past 13 years.

Q.  Okay.  Is that what you always do every day?

A.  Yes, sir....

Q.  Were you actually on the parking lot when you
fell down?

A.  About 8 foot from the back doorway....

Q.  What do the employees call the room where you
eat lunch?

A.  No room.  It’s wide open.  You’ve got tables
there....

Q.  And so, normally, you would eat lunch, is that
right, at the tables?

A.  Yes, sir.

Q.  And then you would take your lunch bucket to
the car?

A.  Yes, sir.

Q.  And then what would you do after that?

A.  And then I would go back to my job and go back
to work....
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Q.  What time are you supposed to be back on the
job after you eat lunch?

A.  One - 12:30....

Q.  On the day you fell, you had taken your lunch
- you were going to take your lunch bucket to the
car.  Do you remember - did you have any plans for
what you were going to do after you put your lunch
bucket in the car, or were you just going to do
what you do every day?

A.  Same deal every day.

Q.  Okay.  And if I’m understanding you correctly,
you will put your lunch bucket in the car, come
back.  If it’s a nice day, you may sit outside for
15 minutes or however long it is until 12:30; is
that right?

A.  Yes, sir.

Q.  And if it’s not a nice day, you may sit around
and rest inside until 12:30?

A.  Yes, sir.

Q.  Then you go back to work?

A.  Uh-huh.

The claimant testified that his shift ended at 3:30

p.m.  Dr. Terry L. Clark saw the claimant on February 4,

2011: “61-year-old who slipped on some ice and fell and

landed on his left shoulder.”  Dr. Clark’s impression was

“Left shoulder strain and contusion.”  

An MRI of the claimant’s left shoulder was taken on

March 21, 2011, with the impression, “Rotator cuff tear with
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fluid glenohumeral joint and also fluid in the

subacromial/subdeltoid bursa.  Tendon retraction especially

of the supraspinatus tendon and infraspinatus tendon also

thought to be torn as well.”  Dr. Keith F. Holder’s

impression on March 24, 2011 was “Left shoulder rotator cuff

tear....He may return to work with no use of the left

shoulder.  He is referred to Dr. Bebout, who previously did

his right shoulder.”  

Dr. Robert G. Bebout saw the claimant on April 7, 2011:

“He had a fall on the ice in February and has lost strength

and motion in the shoulder since....We are going to schedule

him for a left shoulder Mumford acromioplasty with rotator

cuff repair as feasible in the main operating room next

month at St. Edward.”  Dr. Bebout performed surgery on May

9, 2011: “Left shoulder Mumford acromioplasty with rotator

cuff repair.”  Dr. Bebout indicated on June 15, 2011 that

the claimant could return to work on June 29, 2011.  The

claimant testified that he had returned to work for the

respondents, but that his shoulder was “in bad shape.”  The

claimant testified that he had very limited mobility of his

left arm.     
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A pre-hearing order was filed on September 20, 2011. 

The parties stipulated that medical services and temporary

total disability benefits were “in dispute,” and that “the

claimant’s healing period has not ended.”  The claimant

contended that he was “entitled to payment of all reasonable

necessary medical expenses, TTD from February 25, 2011

through a date yet to be determined along with a statutory

attorney’s fee.”  The respondents contended that the

claimant “did not sustain a compensable injury while

employed by Qualserv.  The injury alleged did not occur

while the claimant was performing employment services.  The

claimant is not entitled to an award of medical benefits or

temporary total disability benefits.”  

The parties agreed to litigate the following issues:

1.  Whether the claimant sustained a compensable
injury on February 4, 2011.
2.  The claimant’s entitlement to temporary total
disability benefits.  
3.  Attorney’s fees.  

A hearing was held on March 20, 2012.  The claimant

reiterated his deposition testimony regarding lunch break

and his custom of taking his lunch box to his personal

vehicle after eating:  “I could leave it in there, but that

way I wouldn’t have to go get it when I go home.”  The
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claimant testified that although he was not required to

clock out during his 30-minute lunch break, he was not paid

for that time.     

An administrative law judge filed an opinion on June

14, 2012.  The administrative law judge found that the

claimant proved he sustained a compensable injury on

February 4, 2011.  The administrative law judge found that

the claimant proved he was entitled to temporary total

disability benefits.    

The respondents appeal to the Full Commission.

II.  ADJUDICATION

Act 796 of 1993, as codified at Ark. Code Ann. §11-9-

102(4)(Repl. 2002), provides:

(A) “Compensable injury” means:
(i) An accidental injury causing internal or
external physical harm to the body ...
arising out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by time and place of occurrence[.]
...

(B) “Compensable injury” does not include:
(iii) Injury which was inflicted upon the employee
at a time when employment services were not being
performed or before the employee was hired or
after the employment relationship was
terminated[.]
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The employee has the burden of proving by a

preponderance of the evidence that he sustained a

compensable injury.  Ark. Code Ann. §11-9-102(4)(E)(i)(Repl.

2002).  Preponderance of the evidence means the evidence

having greater weight or convincing force.  Metropolitan

Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d

252 (2003).

An administrative law judge found in the present

matter, “1.  The claimant has proven by a preponderance of

the evidence that he sustained a compensable injury to his

left shoulder on February 4, 2011.  He has proven that he

was returning to work when injured and therefore, was

resuming employment services when he was injured.”  The Full

Commission does not affirm this finding.  

  An employee is performing employment services when he

is doing something generally required by his employer. 

Texarkana Sch. Dist. v. Conner, 100 Ark. App. 100, 264

S.W.3d 579 (2007), citing Arkansas Methodist Hospital v.

Hampton, 90 Ark. App. 288, 205 S.W.3d 848 (2005).  An

employee is performing employment services if his injury

occurs within the time and space boundaries of the

employment and is carrying out the employer’s purposes or
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advancing the employer’s interests directly or indirectly. 

Collins v. Excel Specialty Products, 347 Ark. 811, 69 S.W.3d

14 (2002).  

An injury suffered by an employee while on a break is

compensable if the employer has imposed some duty or

requirement to be fulfilled by the employee during the

break.  Moncus v. Billingsley Logging and American Ins. Co.,

366 Ark. 383, 235 S.W.3d 877 (2006).  The activity being

performed at the time of the injury must also be inherently

necessary for the performance of the employee’s job.  Smith

v. City of Fort Smith, 84 Ark. App. 430, 143 S.W.3d 593

(2004).  In addition, the employer must get some benefit

from the activity being performed at the time of the injury. 

McKinney v. Trane Co., 84 Ark. App. 424, 143 S.W.3d 581

(2004).  

In the present matter, the claimant testified that he

fell and injured his shoulder while walking to his car to

put away his lunch box, during the claimant’s lunch break. 

Although the claimant’s lunch break was only 30 minutes, he

was not required to stay on the employer’s premises, and he

was not subject to being on call to perform any employment

services during his lunch break.  Nor was the claimant paid
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for his lunch break.  The claimant was not returning to work

when he sustained the injury to his left shoulder.  Instead,

the claimant plainly testified that he was walking to his

personal vehicle when he slipped and fell.  The employer did

not glean any benefit from the claimant’s activity at the

time of his injury.  The claimant was not performing an

activity that was required by his employer.  The

preponderance of the evidence does not demonstrate that the

claimant’s injury to his left shoulder on February 4, 2011

occurred within the time and space boundaries of the

claimant’s employment.

Based on our de novo review of the entire record,

therefore, the Full Commission reverses the administrative

law judge’s finding that the claimant proved he sustained a

compensable injury.  The Full Commission finds that the

claimant was not performing employment services when he

slipped and fell on February 4, 2011.  The instant claim is

therefore denied and dismissed.

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner
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Commissioner Hood dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion. After a de novo review of the record, I find that

the claimant was performing employment services at the time

of injury, and would award benefits accordingly.

          Act 796 of 1993, as codified at Ark. Code Ann.

§11-9-102(4)(Repl. 2002), provides:

(A) “Compensable injury” means:
(i) An accidental injury causing
internal or external physical harm to
the body ... arising out of and in the
course of employment and which requires
medical services or results in
disability or death.  An injury is
‘accidental’ only if it is caused by a
specific incident and is identifiable by
time and place of occurrence.[.]

(B) “Compensable injury” does not
include:
(iii) Injury which was inflicted upon
the employee at a time when employment
services were not being performed or
before the employee was hired or after
the employment relationship was
terminated[.]

          An employee is performing employment services when

she is doing something that is generally required by her

employer.  Dairy Farmers of Am., Inc. v. Coker, 98 Ark. App.

400, 255 S.W.3d 905 (2007).  The Court of Appeals uses the



SHELTON - G105497 13

same test to determine whether an employee is performing

employment services as the Court does when determining

whether an employee is acting within the course and scope of

employment.  Parker v. Comcast Cable Corp., 100 Ark. App.

400, 269 S.W.3d 391 (2007).  The test is whether the injury

occurred within the time and space boundaries of the

employment, when the employee was carrying out the

employer’s purpose or advancing the employer’s interest,

directly or indirectly.  Id.  The issue of whether an

employee was performing employment services within the

course of employment depends on the particular facts and

circumstances of each case.  Texarkana Sch. Dist. V. Conner,

373 Ark. 372, 284 S.W.3d 57 (2008).

          Here, the claimant testified that he ate his lunch

in the area provided by the respondent.  He added that he

then took his lunch box to his car when he fell on the ice,

injuring his shoulder.  The claimant testified that he had

been engaging in this same routine for thirteen years.  The

claimant did not clock out for lunch and there is no

testimony that he engaged in any conduct outside of his

normal work activities on the day of his injury.  In Walmart

v. Sands, 80 Ark. App. 51, 91 S.E.3d 93 (2002), the Arkansas

Court of Appeals affirmed the Commission’s finding that the
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claimant was performing employment services when the

claimant was returning to her locker to secure her personal

belongings before returning to work.  The claimant in Sands

was required to put her personal articles in her locker

before returning to work.  Her return to her locker took

place after she finished her break, Sands, at p. 95.  Ark.

Code. Ann. §11-9-102(4)(b)(iii) states that an injury

inflicted upon the employee at a time when employment

services are not being performed is not compensable.  The

Court in Sands noted that the phrase, “employment services”

is not defined by statute, but has been interpreted by the

Arkansas Supreme Court.  In prior opinions, the Court

outlined a set of elements to be considered when determining

if a claimant was engaging in employment services at the

time of an injury.  The Court stated that an employee is

performing “employment services” when he or she “is doing

something that is generally required by his or her

employer”. . .  The test is whether the injury occurred

“within the time and space boundaries of the employment,

when the employee [was] carrying out the employer’s purpose

or advancing the employer’s interest directly or

indirectly”, Sands at 95-96, citing White v. Georgia-Pacific

Corp., 339 Ark. at 478, 6 S.W.3d at 100.
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          Here, the claimant had finished his break and

testified that he was returning to work, as was his usual

practice.  In fact, he was eight feet from the back door

when he fell, attempting to re-enter the factory.  Here, as

in Sands, the injury occurred during the claimant’s shift,

as he returned his lunch box to his car and was returning to

work.  Just as in Sands, the accident occurred on the

respondent’s premises.  The one difference between the case

at bar and Sands is that the respondent did not require the

claimant to put his lunch box in his car before returning to

work.  However, here, the claimant was clearly returning to

the scope of his employment and was resuming employment

services.  If the standard set in Sands, in relevant part,

requires that the injury occur within the time and space

boundaries of the employment . . . or advancing the

employer’s interest directly or indirectly, then the

claimant was clearly advancing the employer’s interest by

returning to work when he fell.  To sustain a compensable

injury, the claimant does not have to be directly engaged in

his job duties, but merely within the time and space

boundaries of the employment.  I find that, while the

claimant in this case had not directly resumed his work

duties, he was clearly within the time and space boundaries
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of employment and was, by returning to work, advancing the

respondent’s interests.

          For the aforementioned reasons, I must

respectfully dissent.

                        _______________________________
                        PHILIP A. HOOD, Commissioner


