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OPINION FILED JANUARY 5, 2012

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE WESLEY COTTRELL,
Attorney at Law, Rogers, Arkansas.

Respondents represented by the HONORABLE CURTIS L.
NEBBEN, Attorney at Law, Fayetteville, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed August 24, 2011.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The stipulations agreed to by the parties at
the pre-hearing conference conducted on
February 23, 2011, and contained in a pre-
hearing order filed that same date, are hereby
accepted as fact.

2. The parties’ stipulation that claimant would
be entitled to the maximum compensation rate
in effect for 2010 is also hereby accepted as
fact.
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3. Claimant has met his burden of proving by a
preponderance of the evidence that he suffered
compensation injuries to his lumbar spine,
cervical spine/shoulders, and right elbow as a
result of a motor vehicle accident on November
8, 2010.

4. Claimant has failed to prove by a
preponderance of the evidence that he suffered
a compensable injury to his ears as a result
of the accident on November 8, 2010.

5. Claimant has failed to prove by a
preponderance of the evidence that he is
entitled to temporary total disability
benefits as a result of his compensable
injury.

6. Respondent is liable for payment of all
reasonable and necessary medical treatment
provided in connection with claimant’s
compensable injuries.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the August 24, 2011 decision of

the Administrative Law Judge, including all findings of

fact and conclusions of law therein, and adopt the
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opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.
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DISSENTING OPINION

          I respectfully dissent from the majority’s

opinion finding that the  claimant proved by by a

preponderance of the evidence that he sustained a

compensable injury on November 8, 2010 due to a motor

vehicle accident.  In my opinion, the claimant has

failed to meet his burden of proof.  

          The evidence demonstrates that the claimant

was involved in a significant motor vehicle accident

involving the truck he was driving for the respondent

employer on November 8, 2010.  The accident happened

early in the morning, and the claimant reported the

accident to the respondents employer around 7:00 or 8:00

that morning.  The claimant spoke with Ms. Nola Combs

approximately three or four times that day regarding the

accident and the coordination of getting a new tractor

in order to deliver the load to Georgia.  At no time,

did the claimant report an injury to Ms. Combs.  The

claimant did not report an injury until November 12,

2010, one day after he had been terminated by the

respondent employer for being involved in an avoidable

accident with property damage in excess of $10,000.  In

fact, the claimant reported to Greg Counts on November
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11, 2010, during his termination conversation that he

was not hurt.  

          The evidence demonstrates that the claimant

was aware of the proper procedure for filling out a

work-related injury report.  Both Ms. Combs and Mr.

Counts testified that the policy is to report any work-

related injury immediately, and that the drivers are

reminded about this policy once a year.  Each tractor

also contains a packet with accident and injury report

forms.  Each tractor also contains a computer system and

cell phone system for communication.  The claimant

admitted that he is aware of the policy to fill out the

packet.  In fact, the claimant filled out the accident

report located in the packet, and he made no indication

of any injuries resulting from the accident.  There were

also paramedics at the scene of the accident, and the

claimant never reported to them about being injured. 

Nor did he tell the investigating officer at the scene

that he was injured.  

          The evidence demonstrates that the claimant

drove a truck for 11 hours after the accident.  He

testified that he first realized he was hurting on the

morning of November 10th after he had returned from the

trip.  However, when the claimant spoke to Greg Counts
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on November 11th, he told Mr. Counts that he was fine

and he made absolutely no request to see a doctor or to

request workers' compensation benefits. The claimant did

not fill out an injury report until a week after he was

terminated. 

          Therefore, after I consider the claimant’s

failure to report any injury, even though he had

multiple opportunities to do so and the fact that the

claimant was well aware of the policy regarding the

reporting of injuries, I cannot find that the claimant

proved by a preponderance of the evidence that he

sustained compensable injuries on November 8, 2010.

Accordingly, I must respectfully dissent from the

majority’s award of benefits. 

                                
KAREN H. MCKINNEY, COMMISSIONER


