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Pulaski County, Arkansas.

Claimant represented by the HONORABLE STEVEN MCNEELY,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE PHILLIP
CUFFMAN, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed November 16, 2011.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction over this claim.

2. The stipulations agreed to by the parties are
hereby accepted as fact.

3. The claimant has proven by a preponderance of
the credible evidence that the July 12, 2010
admitted injury to his right knee aggravated
his pre-existing condition, and that
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respondents are responsible for all medical
treatment, including, but not limited to
claimant’s total knee replacement surgery
performed on April 15, 2011, together with
continued reasonably necessary medical
treatment, as well as appropriate temporary
total disability for the time the claimant was
required to miss work following the July 12,
2010 injury.

4. The claimant is entitled to temporary total
disability benefits for the period beginning
April 15, 2011, at which time he underwent a
total knee replacement, and continuing through
June 13, 2011, at which time the claimant
returned to work for the respondent-employer. 
The claimant has failed to prove entitlement
to temporary total disability before April 15,
2011.  A preponderance of the evidence
reflects that the claimant’s leave of absence
beginning February 14, 2011 through April 14,
2011 was for treatment related to rheumatoid
arthritis, unrelated to the compensable
injury.

5. Respondents are entitled to an offset or
credit equal to dollar-for-dollar, the amount
of benefits the claimant has previously
received for the same medical services or a
period of disability pursuant to Ark. Code
Ann. §11-9-411.

6. The claimant has specifically reserved the
issue of entitlement to permanent disability
benefits, if any.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the
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findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the November 16, 2011 decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).
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 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding that the claimant’s right total knee

replacement is reasonable and necessary in connection

with the claimant’s compensable injury.  Based upon my

de novo review of the record, I find that the claimant’s

need for a total knee replacement is not connected to

her compensable injury.  

          The claimant sustained a compensable injury to

her right knee on July 12, 2010, when she rolled her

ankle and her right knee snapped.  As a result of this

injury the claimant was seen by Dr. Charles Pearce on

July 27, 2010.  Dr. Pearce had previously treated the

claimant for a right knee injury for which the claimant

underwent a right knee arthroscopy on January 31, 2007,

where he was found to have a medial meniscal tear and
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some chondromalacia.  Claimant provided Dr. Pearce with

a history of stepping down at work and his right knee

popped “and he had increased pain but it is somewhat

better over the last three days.”  After examining the

claimant, Dr. Pearce diagnosed the claimant with right

knee pain with underlying advanced chondromalacia with a

history of recent exacerbation.  Dr. Pearce recommended

a diagnostic and “hopefully therapeutic” injection. 

After the injection, Dr. Pearce released the claimant to

return to regular duties and recommended a followup with

Dr. Barnes, the physician who performed claimant’s

previous total left knee replacement, should his pain

continue.  

          The record reveals that the claimant continued

to work until he was taken off work for his rheumatoid

arthritis; however he did not seek any additional

medical treatment for his right knee until he went to

see Dr. Lowry Barnes on February 14, 2011.  At that

time, the claimant advised Dr. Barnes that he had pain

on a daily basis and that he was ready to have a total

knee replacement on his right knee.  Dr. Barnes

diagnosed claimant with “End-stage arthritis right

knee.”  No mention was ever made of a work related

injury back in July of 2010. In his operative report
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dated April 15, 2011, Dr. Barnes listed "Rheumatoid

arthritis, right knee" as the claimant’s pre and post

operative diagnosis.  Again, no mention was made of the

claimant’s right knee troubles being associated with a

work related exacerbation.  

          Employers must promptly provide medical

services which are reasonably necessary for treatment of

compensable injuries.  Ark. Code Ann. § 11-9-

508(a)(Supp. 2009). However, injured employees have the

burden of proving by a preponderance of the evidence

that the medical treatment is reasonably necessary for

the treatment of the compensable injury. Owens Plating

Co. v. Graham, 102 Ark. App. 299, 284 S.W.3d 537 (2008).

What constitutes reasonable and necessary treatment is a

questions of fact for the Commission. Id. Anaya v.

Newberry’s 3N Mill, 102 Ark. App. 119, 282 S.W.3d 269

(2008). When assessing whether medical treatment is

reasonably necessary for the treatment of a compensable

injury, we must analyze both the proposed procedure and

the condition it is sought to remedy. Deborah Jones v.

Seba, Inc., Full Workers’ Compensation Commission

Opinion filed December 13, 1989 (Claim No. D512553).

Also, the respondent is only responsible for medical

services which are causally related to the compensable
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injury. Treatments to reduce or alleviate symptoms

resulting from a compensable injury, to maintain the

level of healing achieved, or to prevent further

deterioration of the damage produced by the compensable

injury are considered reasonable medical services.

Foster v. Kann Enterprises, 2009 Ark. App. 746   

,S.W.3d    (2009).

          In the present claim, the evidence reveals

that the claimant had pre-existing right knee problems. 

In 2007, the claimant underwent an arthroscopic

procedure for a medial meniscal tear at which time it

was determined that the claimant also suffered from

chondromalacia.  In a June 19, 2008, medical report from

Dr. Barnes, claimant presented with “arthritis medial

compartment both knees left greater than right.” 

Likewise, although the claimant advised Dr. Barnes on

April 7, 2009, that he was not having significant right

knee symptoms when compared to his troublesome left

knee, radiographs taken that date revealed “varus

deformity bilaterally with bone-on-bone changes, left

greater than right.”  Finally, when the claimant sought

treatment from Dr. Pearce after his work related injury,

Dr. Pearce noted that the claimant was wearing a patella
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tracking brace on his right knee and that his pain had

gotten better over the last three days.  

          Like in Castaneda v. Lexicon, Inc., 2012 Ark.

App. 103, ___ S.W.3d ___ (2012), there is no evidence

presented to link the claimant chondromalacia to the

claimant’s 2010 injury.  Dr. Barnes clearly listed

Rheumatoid arthritis as both the pre and post operative

diagnosis at the time of the claimant’s total knee

replacement.  Claimant presented with bone-on-bone

changes prior to his compensable injury, and while not

noted to be significant symptoms, right knee symptoms

presented prior to the claimant’s compensable injury

sufficient enough to warrant x-rays back in 2009.  Given

the claimant’s pre-existing right knee problems, the

claimant’s failure to seek any followup treatment for

over seven months, and the complete absence of any

medical report linking the claimant’s current symptoms

to his compensable injury, I find that the claimant has

failed to prove by a preponderance of the evidence that

the total knee replacement is reasonably necessary in

connection with his compensable injury.  Therefore, I

respectfully dissent.  

                                
                         KAREN H. MCKINNEY, COMMISSIONER


