
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G108597     

KENNETH SCHELL,
EMPLOYEE CLAIMANT

ELKHART PRODUCTS CORPORATION,
EMPLOYER RESPONDENT

ORDER FILED AUGUST 23, 2012

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE NICK CHURCHILL,
Attorney at Law, Fayetteville, Arkansas.

Respondent represented by the HONORABLE NIKI CUNG, Attorney
at Law, Fayetteville, Arkansas.

ORDER

The claimant has filed an objection to the respondent’s

request for attorney’s fees.  In an opinion filed May 23,

2012, an administrative law judge found that the respondent

was protected from tort liability in accordance with Ark.

Code Ann. §11-9-105(Repl. 2002).  The claimant filed a

timely notice of appeal to the Full Commission.  In its

brief to the Full Commission, the respondent contends that

the claimant initiated the litigation without reasonable

grounds.  The respondent requests an award of fees and

costs.  The claimant asserts that the Full Commission should
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not address the respondent’s request for attorney’s fees,

because the respondent did not raise the issue before the

administrative law judge.

In making an investigation or inquiry or conducting a

hearing, the Commission shall not be bound by technical or

formal rules of procedure, but may make such investigation

or inquiry, or conduct the hearing, in a manner as will best

ascertain the rights of the parties.  Ark. Code Ann. §11-9-

705(a)(1)(Repl. 2002).  The Full Commission has the duty and

statutory obligation to make specific findings of fact on de

novo review based on the record as a whole, and to decide

the issues before it by determining whether the party having

the burden of proof on an issue has established it by a

preponderance of the evidence.  See Wilson v. Cargill, Inc.,

45 Ark. App. 174, 873 S.W.2d 171 (1994).  

The Full Commission therefore denies the claimant’s

objection.  We direct the Clerk of the Commission to place

this matter on our submission docket.  The Full Commission

assures both parties that we will adjudicate this claim

based on the evidence submitted at the April 4, 2012 hearing

and in accordance with relevant Arkansas law.
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IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion. I would grant the claimant’s Motion Objecting to

Respondent’s Brief Regarding Attorney Fees.

          Ark. Code Ann. §11-9-705(c)(1)(Repl. 2002)

provides that all evidence must be submitted at the initial

hearing on the claim.  AWCC Rule 099.25(b) states:

b) All legal and factual issues should
be developed at the hearing before the
Administrative Law Judge or single
Commissioner.  The Commission may refuse
to consider issues not raised below.

          In numerous Full Commission opinions, the majority

has found that in order to submit new evidence, the claimant

must show that the new evidence is relevant; that it is not

cumulative; that it would change the result of the case; and

that the claimant was diligent in presenting the evidence to
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the Commission.  Mason v. Lauck, 232 Ark. 891, 340 S.W.2d

575 (1960); Haygood v. Belcher, 5 Ark. App. 127, 633 S.W.2d

391 (1982).  Here, the respondent had ample opportunity to

raise the issue of attorney fees or sanctions before the

Administrative Law Judge. As such, I find that the

respondent has not been diligent in presenting the argument

to the Commission.

          Additionally, AWCC Rule 09.259(a) states:

a) Parties appealing or cross-appealing
to the Full Commission from an order or
award of an Administrative Law Judge or
a single Commissioner shall specify in
the notice of appeal or cross-appeal all
issues to be presented.

          Here, the respondent did not even file a cross-

appeal, let alone specify in a cross-appeal that attorney

fees or sanctions were an issue to be considered by the Full

Commission.

          While it is true that Ark. Code Ann. §11-9-

705(a)(1) states that the Commission shall not be bound by

technical or formal rules of procedure, here, the majority

has not expressed any valid reason for acting outside of

established precedent.  The case cited by the majority,

Wilson v. Cargill, Inc., 45 Ark. App. 174, 873 S.W. 2d 171
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(1994) applies only to a de novo review of the record. 

Here, the majority is improperly allowing the respondent to

supplement the record by introducing evidence without

meeting the requirements of Haygood v. Belcher, 5 Ark. App.

127, 633 S.W.2d 391 (1982).

          I would grant the claimant’s Motion Objecting to

Respondent’s Brief Regarding Attorney’s Fees.  In my

opinion, the Full Commission should not consider any

evidence or arguments regarding attorney’s fees or sanctions

presented to the Commission for the first time in

respondent’s brief.

          For the aforementioned reasons, I must

respectfully dissent.

    _______________________________
                        PHILIP A. HOOD, Commissioner


