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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G101089

DEBORAH SANDERS, EMPLOYEE                      CLAIMANT

COOPER FOWLER RESTAURANT, EMPLOYER RESPONDENT 
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OPINION FILED MAY 31, 2012

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE PHILLIP WELLS,
Attorney at Law, Jonesboro, Arkansas.

Respondents represented by the HONORABLE GENE WILLIAMS,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed February 23, 2012. 

In said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. On January 29, 2011, the employment
relationship existed during which time
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the claimant sustained a compensable
injury to her back, while earning an
average weekly wage of $228.00,
generating weekly compensation benefit
rates of $152.00, for temporary
total/permanent partial disability.

3. The claimant reached the end of (sic)
healing period on May 24, 2011, with a
residual anatomical impairment of 7% to
the body as a whole, as a result of the
January 29, 2011 compensable lumbar
injury.

4. The respondents shall pay all reasonable
hospital and medical expenses arising
out of the claimant’s compensable injury
of January 29, 2011.

5. When the claimant’s age, education, work
experience, and other matters reasonably
expected to affect the claimant (sic)
future earning capacity are considered,
the evidence preponderates that the
claimant sustained a loss of earning
capacity in the amount of 13% over and
above her anatomical impairment.

6. The respondents have controverted the
claimant’s entitlement to wage loss
disability benefits.

 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are
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correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the February 23, 2012,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).
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IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the

majority's opinion finding that the claimant sustained a

13% wage loss disability.  My de novo review of this

claim reveals that the claimant has failed to prove by a

preponderance of the evidence that she has sustained 13%

wage loss disability as the result of her compensable

injury.  Therefore, I find that the decision of the

Administrative Law Judge should be reversed, and this

claim for wage loss disability benefits should be

denied. 

At the time of her compensable injury, the

claimant worked for the employer restaurant, Sbarro,

primarily as a cook.  Prior to that, the claimant

testified that she has worked in housekeeping at a

hotel; she has performed secretarial work for the State
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through a temp agency; she has worked for a daily

newspaper putting inserts into the newspaper; and she

has worked for restaurants other than Sbarro.  The

claimant testified that she has a 10th grade education,

and that she was 60 years old at the time of the

hearing.  Finally, the claimant testified that she has

been physically unable to work since her compensable

slip-and-fall injury of January 29, 2011.

The claimant testified that on January 29,

2011, she was carrying a food tray from the steam table

when she slipped and fell, injuring her lower back and

right shoulder.  Medical records from St. Bernard’s

Medical Center in Jonesboro, Arkansas, dated January 29,

2011, confirm that the claimant was treated in the

emergency room that morning for injuries associated with

this incident.  A CT scan of the claimant’s lumbar spine

taken at the hospital revealed a small posterolateral

disc herniation at L4-L5, while x-rays of the claimant’s

right shoulder revealed no fractures or dislocations. 

Upon discharge, the claimant was given medication for

pain management and instructed to follow-up with her

workers’ compensation provider.

On February 11, 2011, an MRI of the claimant’s

right shoulder, which was ordered by Dr. Arnold E.

Gilliam, showed degenerative changes of the glenoid
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labrum.  Otherwise, this diagnostic study revealed no

acute injury to the claimant’s right shoulder as a

result of her slip-and-fall accident.

On March 3, 2011, the claimant was seen in

consultation by pain management and rehabilitation

specialist, Dr. Terence P. Braden, III.  In his

deposition testimony of November 9, 2011, Dr. Braden

confirmed that the claimant presented to him with

symptoms related to her compensable injury on three

occasions: March 3, March 21, and finally on May 24,

2011.  Dr. Braden also confirmed that the claimant

initially presented with generalized pain in her lumbar

spine, despite no clinical evidence upon physical

examination of nerve root irritation.  In his report of

her first visit, Dr. Braden states:

ASSESSMENT:

1. Back pain, shoulder pain after a
fall.

2. CT scan by report showing a left
L4-5 disk herniation but does not
account for the extensiveness of her
symptoms.

 
3. Right shoulder pain and
discomfort with evidence of some
acromioclavicular joint hypertrophy
and perhaps impingement of the
supraspinatus.

4. It was difficult to assess
impingement sign secondary to her
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complaints of pain and that’s why
they are not listed.

In addition to the above, Dr. Braden stated,

“I cannot completely objectify the subjective complaints

she [the claimant] has.”  When questioned during his

deposition about this statement, Dr. Braden responded:

Well, when I examined Ms. Sanders at
the time of this evaluation, and any
time I touched her low back she had
significant amounts of pain and
complaints anywhere that she was
touched, which is not the usual for
individuals that have a[n] isolated
injury.

As a result of his clinical findings from this

first visit, Dr. Braden placed the claimant in physical

therapy and prescribed her medications for the relief of

her symptoms.  On her next visit of March 31, 2011, Dr.

Braden reported that the claimant claimed a 30%

improvement in her symptoms as a result of physical

therapy.  In addition, Dr. Braden stated that the

claimant reported improvement in her shoulder movement

and a decrease of back pain, although she did report

numbness and tingling in her feet, which he added, “she

did not complain of prior.”  In concluding his report of

that visit, Dr. Braden  stated: 

“Although she embellishes her
symptom, she does have this small
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L4-5 disk otherwise I can’t really
put a finger on the marked amount of
complaints that she has and I’m
going to complete her treatment and
then we’ll be looking at a maximum
medical improvement.”

Prior to Dr. Braden’s final May 24, 2011,

examination of the claimant, she was seen on April 25,

2011, in consultation with neurosurgeon, Dr. Gregory

Ricca, for an evaluation of her lower back pain.  As a

result of this consultation, which included a physical

examination and a review of the claimant’s previous

diagnostic studies, Dr. Ricca stated:

..... Ms. Sanders’ examination is
benign and based on her physical
examination I think she can engage
in normal work activities. She said
that she cannot work. She said that
she cannot stand, wash dishes, cook,
etc. ... Based on her history I will
agree to take her off of work. This
is purely based on her history as
her examination had no hard organic
findings.

Dr. Ricca prescribed physical therapy for the

claimant for six weeks, during which time he took her

off of work.  He also instructed the claimant to quit

smoking and to lose weight.

Upon her May 24, 2011, visit with Dr. Braden,

he stated that the claimant reported improvement in her

shoulder, although she still complained of low back pain
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radiating down into her buttocks.  The claimant denied

any numbness or tingling in her feet on that visit.  In

contradiction to the claimant’s statements to him of

improvement in her pain, Dr. Braden noted that she

complained to her physical therapist, Richard DeKok,

that on a scale from one to ten her shoulder and back

pain was an eight to nine.  In addition, Dr. Braden

noted that she also showed no improvement in range of

motion in her back during physical therapy sessions. 

Dr. Braden further noted that Mr. DeKok’s pain analysis

of the claimant showed a “high emotional content as well

as illness behavior in Waddell and McGill pain

questionnaires.”  At that time, Dr. Braden concluded

that the claimant had reached maximum medical

improvement, and he released her from his care.  Dr.

Braden assigned the claimant a 0% impairment rating for

her shoulder, and a 7% impairment rating for her back,

which he stated in deposition was based strictly upon

her herniated disc.

The wage loss factor is the extent to which a

compensable injury has affected the claimant’s ability

to earn a livelihood.  Henson v. General Elec., 99 Ark.

App. 129, 257 S.W.3d 908 (2007). The Commission is

charged with the duty of determining disability based

upon a consideration of medical evidence and other
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matters affecting wage loss, such as the claimant’s age,

education and work experience.  Eckhardt v. Willis Shaw

Exp., Inc., 62, Ark. App 224, 970 S.W.2d 316 (1998). 

Other matters to be considered are motivation, post-

injury income, credibility, demeanor, and a multitude of

other factors. Henson, Supra.  The Commission may use

its own superior knowledge of industrial demands,

limitations, and requirements in conjunction with the

evidence to determine wage-loss disability. Oller v.

Champion Parts Rebuilders, Inc., 5 Ark. App. 307, 635

S.W.2d 276 (1982).

The compensability of the claimant’s injury is

undisputed, as is her entitlement to a 7% impairment

rating for her herniated disc.  The respondents have

paid for all reasonable and necessary medical treatment

associated with the claimant’s compensable injury, as

well as benefits pursuant to her anatomical impairment

rating.  However, in view of the claimant’s

inconsistencies in reporting, the lack of objective

medical evidence supporting her assertion that she is

unable to work, and her documented propensity to

exaggerate her symptoms, I find that the claimant has

failed to establish that she is entitled to wage loss

benefits above her anatomical impairment rating. 
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One factor that the Commission considers in

determining wage loss disability is credibility.  It is

well establish that questions of credibility of

witnesses and the weight to be given to their testimony

are within the exclusive province of the Commission. 

Powers v. City of Fayetteville, 97 Ark. App 251, 248

S.W.3d 516 (2007). When there are contradictions in the

evidence, it is within the Commission’s province to

reconcile conflicting evidence and to determine the true

facts.  Cedar Chem. Co. v. Knight, 99 Ark. App. 162, 258

S.W.3d 394 (2007).

Here, the claimant has shown herself to be an

unreliable reporter, historian, and witness.  For

example, the second question asked of the claimant at

the hearing before the Commission was her age, to which

she responded “I’m 60.”  The record clearly demonstrates

that the claimant has a date of birth of October 26,

1961, which would have made her 50 at the time of the

hearing of December 16, 2011.  While the claimant’s

motivation for giving this false statement under oath is

unknown, this type of blatant misrepresentation weighs

against the claimant’s credibility overall, especially

taking into consideration numerous other inconsistences

contained within the record.  Moreover, given that age

is often an important factor considered by the
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Commission in determining wage loss disability, and

notwithstanding that the Administrative Law Judge cited

the claimant’s actual age in his decision, this type of

misrepresentation bears directly on the outcome of this

claim, and is, therefore, a critical issue.

Another example of inconsistency between the

claimant’s testimony and her reporting is found in Dr.

Braden’s March 31, 2011, clinic report wherein he stated

that the claimant reported a 30% improvement in her

symptoms due to physical therapy.  At the hearing, the

claimant denied having told Dr. Braden that she had

improved 30% with therapy.  She further denied that

physical therapy had benefitted her to any extent.  Upon

cross-examination, the claimant stated:

Q. That’s what I wanted to ask you
about, because when you saw Dr.
Braden on March 31 of 2011 you said
you were 30% better with therapy, is
that correct?

A. That is incorrect.

Q. And today you’re telling us that
therapy just didn’t help you?

A. No, it didn’t, it didn’t help.

Q. You’re not telling us the therapy
made you hurt worse, did it?

A. No, it just didn’t help.



Sanders - G101089 13

Q. But you did tell Dr. Ricca at
some point that the therapy made you
hurt worse, didn’t you?

A. I did tell Dr. Ricca that, yes, I
did.

Although inconsistencies such as the above are

noted throughout the record, perhaps the most compelling

evidence of the claimant’s propensity to misrepresent

the true nature and extent of her disability, if any,

comes from her treating physicians and other service

providers.

  During her initial visit with Dr. Braden, for

example, he noted that the claimant presented with

symptoms that failed to correlate with his clinical

findings.  In his report of that visit, Dr. Braden

specifically stated, “CT scan by report showing a left

L4-5 disk herniation but does not account for the

extensiveness of her symptoms,” of which he concluded,

“I cannot completely objectify the subjective complaints

she has.”  Then again on March 31, 2011, Dr. Braden

stated of the claimant, “Although she embellishes her

symptoms, she does have this small L4-5 disk otherwise I

can’t really put a finger on the marked amount of

complaints that she has... .” 
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In addition, in a May 24, 2011, physical

therapy note, Mr. DeKok, the claimant’s physical

therapist stated:

This patient is making virtually no
progress in therapy. She still rates
her pain in her back and right
shoulder at an 8-9 on a 0-10 scale.
Further pain analysis suggests a
very high emotional content to pain
reports as well as some abnormal
illness behavior as suggested by the
Waddell and McGill pain
questionnaires.

Finally, the claimant’s treating neurosurgeon,

Dr. Ricca, ultimately confirmed that there was no

organic basis for the claimant’s assertions that she was

unable to work or even to perform basic household chores

due to her alleged back pain.  Therefore, when he took

the claimant off of work, he made it clear that he was

doing so “purely based on her history.”  When the

results of the claimant’s subsequent MRI returned to

show no clinically significant findings, however, Dr.

Ricca opined that the claimant was able to return to

full, unrestricted duty.

Also significant to the issue of the

claimant’s credibility is her past medical treatment. 

At the hearing, the claimant denied a history of low

back and/or shoulder pain, although medical records from
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February of 2009 and January of 2011 clearly show that

she had previously indicated to health care providers

that she suffered from both.  More specifically, under

the Past Medical History and Systems Review section of a

pre-operative questionnaire from St. Bernard’s Medical

Center dated February 11, 2009, the claimant checked

both the “yes” and “no” boxes beside the Chronic low

back pain, or history of back surgery? line.  She had

also underlined the “chronic low back pain” portion of

that line, logically suggesting that her affirmative

response to this inquiry referred to a history of

chronic low back pain in that she has no known history

of prior back surgery.  A subsequent report from St.

Bernard’s emergency department dated January 18, 2011,

indicates that the claimant reported, along with

symptoms of sinus problems for which she was being

treated, right shoulder pain “for a minute now.”

Based upon the above and foregoing, I find

that the claimant’s testimony and reported history of

disabling symptoms is unreliable.  Therefore, with

regard to the claimant’s credibility as a factor for

consideration in making a determination of wage loss

disability benefits, I assign the claimant’s word very

little, if any, probative value in making this

determination.  Because I find that the claimant’s
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testimony lacks credibility, I further find that the

claimant has failed to prove that she is unable to

perform any type of work activity simply because she

says she is unable to, particularly when the medical

evidence in this claim indicates otherwise.

Furthermore, although the claimant testified

that she would like to return to work, perhaps even to a

secretarial position, she claims that chronic back pain

limits her with regard to the physical activities she

could perform in any type of employment environment,

especially those that she has previously held.  And, in

spite of the absence of any objective evidence that she

is unable to return to work in some capacity, the

claimant now insists that she is physically unable to

perform even minor housework.  The record indicates,

however, that the claimant declined to participate in a

functional capacity evaluation in order to determine

exactly what she is capable of doing.  With regard to

this, Dr. Ricca’s June 8th clinic report reflects the

following:

No hard findings on
examination.....DISCUSSION: I talked
at length with Ms. Sanders and
reviewed all of the above. I told
her that I cannot explain why she
has the symptoms she reports and I
[am] not able to identify an organic
cause of her pain. I explained that
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I have to have an organic finding
that supports a patient’s reports
and I cannot treat a patient solely
on the basis that they tell me they
hurt. Ms. Sanders does not believe
that she can return to work. “I
can’t stand up that long.” I told
her that at this point I can return
her to full duty (based on her
examination and lumbar CT). I can
order a lumbar MRI (More accurate
than a CT) or I can order an FCE. I
explained what an FCE is and how it
is done. Ms. Sanders requests a
lumbar MRI.

Concerning his review of that diagnostic

study, in his  final report of June 13th, Dr. Ricca made

the following findings:

I reviewed the Lumbar MRI done at
SHJ on 6/13/11. This is a negative
study. There is a hemangioma in the
body of L2 which is not clinically
significant. There is also mild DDD
with mild loss of water content at
L4-5 and L5-S1. This is mild and not
clinically significant ... I cannot
find a structural abnormality on
this study that can account for the
symptoms Ms. Sanders reports ... .

Based upon the above, I find that it is more

likely than not that the claimant lacks motivation to

return to work.  In addition, while other factors beyond

her control, such as the economy, may currently hinder

her from finding suitable employment, the claimant still

has several years before she reaches retirement age. 
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Therefore, the claimant’s age should not be considered a

hindrance to her seeking employment at this time,

although she has presented no credible proof that she

has attempted to find work.

Finally, Dr. Braden, a pain specialist,

determined that the claimant had reached maximum medical

improvement on May 24, 2011, and he released her from

his care with a 7% anatomical impairments a result of

her herniated disc.  Likewise, on June 13, 2011, Dr.

Ricca, a neurosurgeon, determined that the claimant had

reached maximum medical improvement, and he released her

from his care to full, unrestricted work duties. 

Therefore, the credible medical evidence does not

support the claimant’s claim for wage loss disability

benefits above her anatomical impairment rating.

In conclusion, I find that the credible

evidence in this claim weighs against the claimant’s

claim for wage loss disability benefits for the

following reasons: (1) the objective medical evidence,

including Dr. Ricca’s finding that there is no organic

or structural basis for the claimant’s complaints, does

not correlate with the claimant’s alleged symptoms; (2)

although the claimant asserts that she is unable to

work, she was released to full, unrestricted duty on

June 13, 2011; (3) by refusing to undergo a functional
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capacity evaluation in order to accurately assess her

true capabilities, the claimant has demonstrated a lack

of motivation to return to work; (4) because the

claimant has held gainful employment in the past, even

having worked as a secretary for the state, her lack of

education does not create a barrier to her finding

gainful employment; (5) because the claimant has shown

herself to be an unreliable witness, her subjective

complaints of pain cannot be considered in determining

wage loss disability; and (6) the claimant’s age should

not create a hindrance to her finding suitable

employment.

For the above stated reasons, I find that the

claimant has failed to prove by a preponderance of the

evidence that she is entitled to wage loss disability

benefits above and beyond her anatomical impairment. 

Accordingly, I must respectfully dissent from the

majority’s opinion.

_______________________________
KAREN H. McKINNEY, Commissioner 


