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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F906446 & G110654    

CYNTHIA RYDZESKI (CRAFT),
EMPLOYEE                                CLAIMANT

ARKANSAS ENERGY SERVICES, LLC, 
EMPLOYER                                RESPONDENT 

NEW HAMPSHIRE INSURANCE COMPANY,
INSURANCE CARRIER                       RESPONDENT 
     

OPINION FILED NOVEMBER 2, 2012

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE JARROD PARRISH,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed June 15, 2012.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Workers’ Compensation Commission has
jurisdiction of the within claim.

2. The employee-employer relationship existed on
or about November 12, 2009, and July 10, 2009.

3. The claimant sustained a compensable injury to
her lower back on July 10, 2009.
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4. At the time of her compensable injury, the
claimant’s average weekly wage of $881.83,
entitled her to temporary total disability and
permanent partial disability compensation in
her amount of $550/$413, per week,
respectively.

5. The claimant has been released with a 7%
permanent partial impairment as of November 3,
2009, for her July 10, 2009 back injury.  That
7% rating has been accepted and paid by the
respondents insurance carrier.

6. The parties agreed to stipulate that if the
claimant’s husband, Tim Craft had been called
as a witness, he would have corroborated
claimant’s testimony.

7. The claimant proved by a preponderance of the
evidence that she sustained a recurrence back
injury.

8. The claimant proved that all of the medical
treatment of record was reasonable and
necessary treatment for her compensable back
injury.

9. The claimant proved her entitlement to
temporary total disability from December 22,
2009 through June 6, 2011.

10. The claimant’s attorney is entitled to a
controverted attorney’s fee on the indemnity
benefits awarded herein.

11. All issues not litigated herein are reserved
under the Arkansas Workers’ Compensation Act.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly
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applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the June 15, 2012 decision of

the Administrative Law Judge, including all findings of

fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in



RYDZESKI CRAFT - F906446 
& G110654

4

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding that the claimant sustained a recurrence

back injury in November 2009, that all the medical

treatment of record was reasonable and necessary medical

treatment for her compensable back injury, and that she

is entitled to additional temporary total disability

benefits from December 22, 2009, through June 6, 2011. 

Based upon my de novo review of the record, I find that

the claimant has failed to meet her burden of proof.  

          The claimant sustained an admittedly

compensable injury to her lower back on July 10, 2009,

when she was trying to unload a valve and she could not

get the cam-locks locked.  As a result of this injury,

the claimant received medical and indemnity benefits. 
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In November 2009, claimant’s treating physician, Dr.

Stephen Cathey assessed her with a 7% permanent

impairment rating and released her to return to work

without restrictions.  Claimant contends that she re-

injured her back resulting in an aggravation or

recurrence when on November 12, 2009, while driving a

bob-truck, she hit a dip in the road and her bounced

vigorously in her seat.  With regard to this alleged

injury, the claimant presented her daily log report that

she completed as a truck driver on which she wrote that

she had injured her back. Claimant testified that she

turned in the original copy to dispatch. In addition,

the claimant testified that she verbally told the HR

manager, Allan Gregorcyk; however, claimant admitted

that she did not receive a response from Mr. Gregorcyk. 

          I am not persuaded to find that the claimant

sustained either an aggravation or recurrence injury in

November 2009.  First, having sustained an injury in

July 2009, the claimant was keenly aware of the method

for reporting an injury and the process of being

provided medical treatment thereafter. My review of the

claimant’s testimony reveals that even though she was

required to turn in her daily log reports to dispatch,
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all dispatch was required to do with these logs was to

file them in each drivers’ file.  There was no evidence

presented indicating that the drivers’ daily logs were

read or reviewed for any purpose.  Accordingly, merely

writing on the daily log that one was injured is by no

means an actual reporting of an injury as no one was

required to read the daily log.  Moreover, I do not find

that the copy of the daily log which has been

continuously in the claimant’s presence to be the best

evidence of what was actually written on the log at the

time it was prepared. Second, if claimant had sustained

an injury on November 12, 2009, and if she reported it

to Mr. Gregorcyk, reasonable minds would expect the

claimant to seek a response from him.  The claimant

testified that Mr. Gregorcyk was extremely busy and

under pressure conducting numerous audit which would

explain why he did not respond to her.  However, Mr.

Gregorcyk testified that if the claimant had reported an

injury to him, he would have initiated the process to

complete a formal report and interview the claimant with

regard to the reported injury.  Accordingly, I am not

persuaded to find that the claimant actually reported an

injury of any kind to Mr. Gregorcyk.  Third, and most
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importantly, the record is void of any request by the

claimant to be provided with either additional medical

treatment for her July 2009 injury or her alleged

November 2009 injury.  If claimant had, in fact,

sustained an aggravation or recurrence injury in

November 2009, one would expect the claimant to request

medical treatment or at least inquire as to why she was

not being provided with such treatment. Claimant had

just gone through this procedure when she reported an

injury in July, thus, she was aware of the fact that

medical treatment is provided following the reporting of

a work related injury. The claimant continued to work

for respondent employer for over a month after this

alleged aggravation or recurrence yet there is no

evidence that she requested or even sought any medical

treatment for this alleged reinjury until after she

ceased her employment on December 22, 2009.  

          On December 28, 2009, the claimant presented

to Dr. Cathey with a history of having a setback at work

after driving a truck and the seat “bottomed out.”  Dr.

Cathey ordered an MRI and physically examined the

claimant.  After observing the absence of any motor

deficit or reflex asymmetry, Dr. Cathey opined that the
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claimant was not a surgical candidate. After a Change of

Physician Order, the claimant came under the care of Dr.

Charles Chakales.  Dr. Chakales provided the claimant

with trigger point injections and pain medication.  In

August of 2010, Dr. Chakales ordered a nerve conduction

study which was performed by Dr. Julia McCoy on

September 7, 2010.  This diagnostic test was a normal

study of both lower extremities.  Dr. Chakales ordered a

third MRI which was conducted on October 7, 2010.  This

MRI revealed a left paracentral lateral, non-avulsion

type tear disc protrusion at L5-S1 with a defect in the

left paracentral annulus fibrosis.  

          The record reveals that the claimant continued

to seek medical treatment from various physicians

including  Dr. Bruce Safman, Dr. Scott Schlesinger,  and

Dr. Wayne Bruffett. Following his October 2010,

evaluation of the claimant, Dr. Safman assessed her with

fibromyalgia and specifically stated that he would not

recommend surgery for the claimant.  Claimant was

examined by Dr. Schlesinger in November 2010.  Dr.

Schlesinger noted a decrease in the claimant’s lumbar

range of motion, but otherwise noted no tenderness to

palpation of the lumbar-sacral spine and paraspinal
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regions,  negative straight leg and cross straight leg

testing, normal 5/5 strength and function in bilateral

proximal and distal muscles of the upper and lower

extremities, no sensory dysfunction, and symmetric

tendon reflexes.  Dr. Schlesinger reviewed the

claimant’s MRI scan which he described as showing a disc

protrusion at L5-S1, some lateral recess stenosis and

degenerative changes throughout the lumbar spine. Like

Dr. Cathey and Dr. Safman, Dr. Schlesinger specifically

noted that the claimant did not have evidence of a

surgical problem.  Dr. Schlesinger offered the claimant

continued conservative care to include epidural steroid

injections.  Claimant testified that she did not undergo

the injections.  In late November, 2010, Dr. Chakales

referred the claimant to Dr. Bruffett for a

thoracic/lumbar consultation.  After an initial

evaluation, Dr. Bruffett opined that the claimant was

symptomatic from the L5-S1 disc herniation and he

recommended that she undergo a decompression, complete

discectomy and interbody fusion.  The medical records

reflect that the claimant underwent this procedure on

February 3, 2011.  
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          Pursuant to claimant’s testimony, after she

underwent the nerve conduction study in September 2010,

but prior to her last MRI in October 2010, the claimant

was involved in an incident at home when she rolled over

in bed and experienced a “pop” in her back.  When asked

if she heard the pop, the claimant testified, “I can’t

recall at this point whether I heard it or felt it or

both.”  The claimant further testified that after this

incident the numbness and burning pain went all the way

down her left leg and into her foot for the first time.  

          Claimant contends that she sustained an

aggravation or recurrence injury in Novmeber 2009 for

which she is entitled to additional medical and

indemnity benefits.  In Maverick Transp. V. Buzzard, 69

Ark. App. 128, 10 S.W.3d 467 (2000), the Arkansas Court

of Appeals discussed the difference between an

aggravation and a recurrence as it relates to workers’

compensation law.  The Court stated:

An aggravation is a new injury
resulting from an independent
incident.  Farmland Ins. Co. v.
DuBois, 54 Ark. App. 141, 923 S.W.2d
883 (1996).  A recurrence is not a
new injury but merely another period
of incapacitation resulting from a
previous injury.  Atkins Nursing
Home v. Gray, 54 Ark. App. 125, 923
S.W.2d 897 (1996).  A recurrence
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exists when the second complication
is a natural and probable
consequence of a prior injury. 
Weldon v. Pierce Bros. Constr., 54
Ark. App. 344, 925 S.W.2d 179
(1996).  Only where it is found that
a second episode has resulted from
an independent intervening cause is
liability imposed upon the second
carrier.

          The test to determine whether a subsequent

episode is a recurrence or an aggravation is whether the

subsequent episode was a natural and probable result of

the first injury or if it was precipitated by an

independent intervening cause.  Bearden Lumber Co. v.

Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983).  If there

is a causal connection between the primary and the

subsequent disability, there is no independent

intervening cause unless the subsequent disability is

triggered by activity on the part of the claimant which

is unreasonable under the circumstances. Davis v. Old

Dominion Freight Line, Inc. 341 Ark. 751, 20 S.W.3d 326

(2000), Georgia-Pacific Corp. v. Carter, 62 Ark. App.

162, 969 S.W.2d 677 (1998), Guidry v. J & R Eads Const.

Co., 11 Ark. App. 219, 669 S.W.2d 483 (1984).

          If the aggravation/new injury is an accidental

injury, it must meet the following criteria to establish

compensability: it must be (1) an independent incident;
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(2) work-related; (3) caused by a specific incident

identifiable by a time and place of occurrence. See Ark.

Code Ann. §11-9-102(4)(A)(i) (Supp. 2009); Farmland Ins.

Co. v. DuBois, Supra. An injury does not have to be

accidental in order to qualify as an aggravation/new

injury; it must, however, fall within one of the

definitions of a compensable injury as set forth in Ark.

Code Ann. § 11-9-102(4)(A).

          As stated above, I am not persuaded to find

that the claimant sustained either an aggravation or

recurrence injury in November 2009, as I do not find the

claimant’s testimony regarding the actual occurrence of

an injury credible.  However, the evidence does persuade

me to find that a new injury occurred in September or

early October 2010, when the claimant experienced a pop

in her back as she rolled over in bed at home.  The

medical evidence clearly indicates that prior to this

event, the claimant suffered from a minor protrusion or

bulging at L5-S1 which was not of surgical significance. 

It was not until after this incident occurred at home

that the claimant began to experience a numbness and

burning sensation in her left leg all the way down to

her foot.  Moreover, it was not until after this
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incident that the MRI detected for the first time a 

left paracentral lateral, non-avulsion type tear disc

protrusion at L5-S1 with a defect in the left

paracentral annulus fibrosis. All previous MRI findings

only revealed a mild protrusion and degenerative type

findings.  Accordingly, I find that the medical

treatment the claimant received after this popping

incident in September or early October 2010 is not

causally related to her compensable injury.  Therefore,

I find that the claimant has failed to prove by a

preponderance of the evidence that the medical treatment

she received after her back popped at home is reasonable

and necessary medical treatment related to compensable

injury of July 2009.  Having found that the claimant has

failed to prove by a preponderance of the evidence that

treatment and surgery is not reasonable and necessary

medical treatment, I further find that any period of

disability associated with this treatment and surgery is

not compensable.  

          Accordingly, for those reasons set forth

herein, I must respectfully dissent.

                                
                         KAREN H. MCKINNEY, COMMISSIONER


