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OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed October 12, 2011.  The administrative law

judge found that the claimant was entitled to additional

medical treatment, a statutory penalty, and additional

temporary total disability benefits.  After reviewing the

entire record de novo, the Full Commission affirms the

administrative law judge’s finding that the claimant proved
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he was entitled to additional medical treatment.  The Full

Commission finds that the claimant was entitled to one visit

with Dr. Chakales.  We reverse the administrative law

judge’s finding that the claimant proved he was entitled to

additional temporary total disability benefits.      

I.  HISTORY

Servando Morales Rodriguez, now age 35, testified that

he became employed as a carpenter with Max Foote

Construction in December 2008.  The parties stipulated that

the claimant sustained a compensable injury on July 30,

2009.  The claimant testified that he slipped and fell

backwards approximately 20 feet: “My left arm was totally

broken.  My spine - it was like all in my back, my spine was

- I had internal bleeding.  I broke my hip and my pelvis.”   

The claimant was admitted to Baptist Health Medical

Center on July 30, 2009.  The record indicates that Dr. Lane

England was one of the claimant’s examining physicians.  A

CT of the claimant’s head was taken on July 30, 2009, with

the impression, “Negative CT scan of the head.”  A CT scan

of the claimant’s cervical spine was taken on July 30, 2009,

with the impression, “Normal alignment within the cervical

spine.  No fracture is seen.”  An MRI of the claimant’s
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cervical spine was taken on July 30, 2009, with the

following impression:

1.  No demonstrated acute traumatic findings in
the cervical spine or spinal cord.
2.  Small left paracentral disc protrusion at C5-6
causing mild left anterior cord effacement, though
this is uncertain acute significance.

    
A radiological examination of the claimant’s left

humerus was done on July 30, 2009, with the following

findings:

There is a transverse fracture of the mid
diaphysis of the left humerus with lateral
apex angulation and mild overriding.  The soft
tissues appear unremarkable.
There is no dislocation.  
IMPRESSION:
Transverse fracture of the mid humerus with
lateral apex angulation and mild overriding.    

An MRI of the claimant’s thoracic spine was taken on

July 30, 2009, with the impression, “Negative MRI of the

thoracic spine.”  A radiological examination of the

claimant’s right hip was done on July 30, 2009, with the

following findings:

The examination consists of a single lateral view
of the right hip.  The hip joint space is normally
maintained.  The femur is intact.
IMPRESSION:
No abnormalities are seen on this single lateral
view.
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A radiological examination of the claimant’s left hip

was done on July 30, 2009, with the following findings:

There is no diastasis of the sacroiliac joints or
of the symphysis pubis.  The pelvis bones are
intact with no acute fracture.  There is some
deformity of the symphysis pubis on the left
suggesting an old healed fracture.  The left femur
is normal.  
IMPRESSION:
No evidence of acute pelvic fracture.  There is
some deformity of the left pubic bone adjacent to
the symphysis suggesting an old healed fracture. 
The hip joints are normally maintained and both
proximal femurs are intact.

  
A CT scan of the claimant’s chest, abdomen, and pelvis

was done on July 30, 2009, with the following impression:

1.  Known fracture of the left humerus is barely
visible on the edge of the film.
2.  There are non-displaced pubic fractures on
both sides of the symphysis pubis.
Evidence of a hematoma in the left side of the
pelvis associated with these fractures.
3.  The lungs are clear with no evidence of
contusion.  There is no pneumothorax or
hemothorax.
4.  The upper abdomen is normal with no
abnormality of the solid organs.  The
aorta is normal.  

An MRI of the claimant’s lumbar spine was performed on

July 30, 2009, with the following impression:

1.  Small elongated dorsal epidural hemorrhage
extending from, I believe, the level of the upper
L2 vertebra into the upper sacral level.  This
causes diffuse dorsal compression of the dural sac
most conspicuous at L2, L3, and L4 where there is
narrowing of the AP diameter of this sac to a
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minimal about 6 mm.  This causes displacement of
much of the CSF signal from about the constricted
nerve roots of the cauda equina.  
2.  I believe there is probably extension of
epidural hemorrhage into the right side of the S1
sacral canal causing mild compression and leftward
displacement of the caudal extent of the thecal
sac. 
3.  Narrowing of the thecal sac by the dorsal
epidural hemorrhage is, I believe, exacerbated by
pre-existing congenital narrowing of the canal and
some dorsal epidural lipomatosis.
4.  Not mentioned in the above report is a
nondisplaced fracture of the right sacral ala.  

Dr. David L. Wassell began treating the claimant on

July 30, 2009:

The patient is a 32-year-old Hispanic male who was
working on a job site when he fell approximately
15 feet off a wall where he was welding.  He is
brought to the emergency department.  He was
complaining of severe pain and deformity of
the left humerus along with pain of the pelvic
region.  Initially he was also having decreased
motor function of his right foot.  He was
complaining of numbness and difficulty with
movement though he could feel sensation. 
Orthopedics was consulted per the trauma
surgeon....

Left upper extremity was noted to have swelling
and bruising of the humerus.  It was painful and
there was no movement at the shoulder secondary to
pain....

DIAGNOSTIC IMAGING: X-rays of his left humerus
reveal a transverse completely displaced mid shaft
humerus fracture on the left side.  Pelvic x-rays
revealed no overt fracture, however, CT scan of
the pelvis reveals several unicortical fractures
of the pubic ramus bilaterally.  There is also
some intrapelvic hemorrhaging though this is



Rodriguez - F907441 6

minor.  The patient was also noted to have an MRI
of the C-spine which shows a small C5-C6 disk
protrusion with a left anterior cord effacement
along with the dorsal epidural hemorrhage and
moderate constriction of the thecal sac at the
upper C4.  

IMPRESSION:
1.  Left humerus fracture.
2.  Nondisplaced nonoperative pelvic fractures.
3.  Possible cervical injury.  

PLAN:
Trauma team is admitting the patient to the ICU
for the present time.  We are awaiting spine
surgery evaluation.  From an orthopedic
standpoint, his humerus will need to be stabilized
with an intramedullary nail fixation, however,
this is non-emergent at the present time....

Dr. Wassell performed an “Intramedullary nail fixation

of left mid shaft humerus fracture” on July 30, 2009.  Dr.

Wassell noted at that time, “The patient is a 32-year-old

Hispanic male who was working at a construction site when he

fell off a wall of approximately 15 feet.  He sustained a

closed mid shaft humerus fracture.  He also sustained some

closed pelvic rami fractures.  He was admitted by the trauma

team.  He was cleared by spine surgeon for a possible spinal

injury which turned out to be negative.”  The pre- and post-

operative diagnosis was “Left mid shaft humerus fracture.”  

The claimant was discharged from Baptist Health Medical

Center on August 10, 2009.  Dr. Michael M. Pollock provided
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a Discharge Summary on August 10, 2009: “This 32-year-old

gentleman presented to emergency room.  He fell from a

ladder from 15-20 feet.  Complaining of left humerus pain,

bilateral hip pain, deformity of the left humerus.  He was

admitted, placed on supportive care.  He underwent

orthopedic repair on July 30, 2009.  He was seen by

Orthopedic Spine Surgery on July 31.  Abdomen was soft,

normal neurological exam, doing well postop....August 5,

walking with a cane, lungs were clear and he was transfered

to BRI on August 10, 2009....FOLLOW-UP: In my office in one

week.  With Dr. Wassell in one week.”  

Dr. Wassell noted on August 17, 2009, “The patient is a

32-year-old Hispanic male who I treated in the hospital

while on call for trauma.  He fell on a construction site

sustaining a left mid shaft humerus fracture and

nondisplaced pelvic ramus fracture.  He was treated with

intramedullary nail fixation.  He has been released from the

hospital and home therapy and is here for follow-up....Left

arm exam reveals his incisions have healed up nicely.  He is

still very sore along the shaft of the humerus, but is able

to actively move his arm somewhat.  He is neurologically and

vascularly intact.  Pelvis exam is normal.  He is able to



Rodriguez - F907441 8

bear weight, though this is painful for him to walk....X-

rays of the humerus show the fracture to be healing and to

be anatomically aligned with good placement of the hardware. 

Pelvic films reveal no obvious fracture or pathology.”  Dr.

Wassell’s impression on August 17, 2009 was “Status post IM

nail of the left humerus fracture sustained from a fall

along with nondisplaced pelvic ramus fracture.  PLAN: We are

referring him to physical therapy for active range of motion

and strength of the left arm along with some work

conditioning and gait training.  As for work, he is Class IV

which is primarily light duty secretarial type work.  I will

see him back in one month and review how his therapy has

gone.”

The claimant testified that he was provided with

physical therapy.  The claimant followed up with Dr. Wassell

on October 26, 2009:

Mr. Rodriguez is a 33 year old gentleman I have
been treating as a Workers’ Compensation case
since he came to the Emergency Department as a
trauma case.  He sustained a left mid shaft
humerus fracture that has since healed and a
nondisplaced right side pubic ramus fracture. 
This was all sustained from a fall at work.  When
I last saw him I had recommended continued
therapy.  He reports he is able to sit for only
about 40 minutes to one hour before he has too
much pain and he has to get up and walk.  He is
still walking very slowly.  He still does not
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feel like he is able to do any construction work. 
The therapist has basically discharged him from
therapy, in that he had completed the current
program.  However, he notes that only about 35% of
the goals have been met at the present time....He
still walks very slowly.  He has pain in the groin
region.  He has normal range of motion of his arm
with full elevation and abduction.  

IMPRESSION:
1.  Left humerus fracture, treated with an
intermedullary nail, now healed.
2.  Left pelvic ramus fracture, also healed.  

PLAN:
I am recommending he return back to therapy,
mainly with the goal of work conditioning. As for
work, I am putting him in a Class IV, which is
light duty, secretarial type work.  I am also
referring him for an MRI of his lumbar spine,
since he continues to complain of pain that goes
down his leg to his foot, though he is not having
any radicular symptoms I noted today.  I will see
him back after the MRI.  If it shows a normal exam
we will continue with therapy.  However, if there
is anything that might be treated for a physical
medicine rehab position, I will probably send him
to Dr. Turbeville for any back problems.

  
An MRI of the claimant’s lumbar spine was performed on

November 3, 2009, with the following findings:

The lumbar vertebral bodies are appropriately
aligned.  The vertebral body heights are
preserved.  The conus medullaris is grossly normal
in size and signal intensity, terminating
appropriately at the level of the first lumbar
vertebral body.  The lumbar discs are
appropriately hydrated.  There is no disc
extrusion, canal stenosis or nerve root
compression in the lumbar spine.  The lumbar
neural foramina are patent.
IMPRESSION:
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No focal disc extrusion, canal stenosis or nerve
root compression.

  
Dr. Wassell reported on November 13, 2009:

Mr. Rodriguez returns for evaluation of the MRI of
the lumbar spine.  This is a worker’s comp case. 
He continues to say he has problems with pain in
the back and pelvic region after his fall.  He
reports his left arm is doing well and has full
range of motion.  

PHYSICAL EXAMINATION:
He has full range of motion of his left arm.  His
back is still sore with range of motion.

DIAGNOSTIC STUDIES:
The MRI of the lumbar spine shows no focal disk
extrusion, canal stenosis, or nerve root
compression.  It is basically a normal imaging
study.

Dr. Wassell’s impression was “1.  Left humerus fracture

secondary to a fall at work.  2.  Nondisplaced nonoperative

pelvic ramus fracture sustained from a fall.  PLAN: At the

present time, I think the next step would be to refer him to

FCE.  As for his work, we will continue him on the same work

restrictions as before.  I will see him back after the FCE

and I would appreciate if his case coordinator could be in

attendance for that.”  

The claimant participated in a Functional Capacity

Evaluation on December 1, 2009:
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The results of this evaluation indicate that Mr.
Rodriguez gave an unreliable effort, with 28 of 48
consistency measures within expected limits....

Mr. Servando Rodriguez completed functional
testing on this date with unreliable results.

Although Mr. Rodriguez demonstrated the ability to
perform work in at least the SEDENTARY level as
defined by the US Dept. of Labor’s guidelines over
the course of a normal workday, it should be noted
that the presence of inconsistencies prevents the
above documented functional abilities from being
considered his actual functional level....

Dr. Wassell reported on December 7, 2009:

Mr. Rodriguez is a 33-year-old gentleman that I
have been treating as a workers comp case ever
since he fell from about 20 feet at work.  He had
sustained a mid shaft humerus fracture on the left
side that was treated with intramedullary nail
fixation and along with some pelvic ramus
fractures that were nonoperative.  We have treated
him for the last four months with physical therapy
and after his last exam back in November we felt
that it was time to send him for an FCE.  Each
time he comes back he keeps coming up with new
complaints, some of which are not even related to
his previous injury.  He continues to complain of
pain and difficulty in lifting any kind of
weights.  

PHYSICAL TESTING:
The results of the FCE were reviewed.  They are
fairly extensive and have been placed into the
chart.  In conclusion, it is noted that he
completed the functional testing with unreliable
results....When it came to functional limitations,
the patient demonstrated numerous functional
limitations during his evaluation, but also
exhibited numerous signs of self-limiting
behaviors as well as inconsistent effort which
invalidated his evaluation.
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IMPRESSION:
1.  Left humerus fracture treated with
intramedullary nail fixation status post fall
at work.  
2.  Nondisplaced nonoperative pelvic ramus
fracture sustained from the fall.
3.  A failed inconsistent functional capacity
exam. 

PLAN:
We discussed the results with the patient using my
nurse as an interpreter.  The workers comp nurse
manager and case coordinator was here in the
office and she has already received a copy of this
report.  I was hoping that the FCE would be
helpful in trying to come up with a final
evaluation, but due to the noted inconsistencies
and poor effort I feel he is at maximum medical
improvement and at present I do not see any
functional impairment ratings to be noted.  I am
therefore discharging him and telling him in my
opinion he can return to work.  The rest I will
leave up to him and the workers comp carrier.  No
further orthopedic interventions are noted to be
required at this time.

Dr. Wassell signed a W/C Work Status Report on December

7, 2009 which indicated, “No significant limitations of

functional capacity - patient is capable of heavy

work....May return to full duty with no restrictions

12.07.09.”

The claimant testified, “I kept telling [Dr. Wassell]

that my - there was something wrong with my back, but every

time I had an appointment with him, he would focus on my

arm.  And he made me [do] some kind of testing where I have
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to pick up some objects, and he discharged me saying that I

was at a hundred percent of my capabilities, and I can

hardly even walk properly.”  The claimant testified that he

had not been able to return to work at full duty after his

release by Dr. Wassell.  

The record contains a Statement addressed to the

claimant from Little Rock Emergency Doctors Group, dated

January 7, 2010, describing a charge of $331.00 for an

emergency department visit with provider Dr. England:

“Please remit payment for the full amount or contact us

immediately to discuss.”  The claimant testified, “I called

the hospital and told them that the insurance was to pay

that, and they told me that - the hospital told me that they

had called the insurance company, and they had told - the

insurance company had told them I was not employed by them

any more.”    

The record contains a letter to the claimant from

Pathology Laboratories of Arkansas, P.A., dated January 20,

2010: “Our records indicate that your account with us is

past due.  Your account balance of $410.20 is now due in

full.  In order to keep your account in good standing, a

payment should reach our office within the next ten working
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days.”  The claimant was mailed a notice from First

Collection Services, dated August 19, 2010:  “Notice is

hereby given that PATHOLOGY LABS OF ARK is receiving our

recommendation to pursue other more direct methods to

collect the above balance due.  Be assured that immediate

settlement of his claim is in your best interest.  This

office is acting as a debt collector.  This is an attempt to

collect a debt, and any information obtained will be used

for that purpose.”  .      

A pre-hearing order was filed on June 13, 2011.  The

claimant contended, among other things, that he slipped and

fell on his back on July 30, 2009.  The claimant contended

that he sustained “a left humerus fracture, hip pain, lower

abdomen pain, pelvic bone pain and on my left spine - dorsal

epidoral (sic) hemorrhage.”  The claimant contended that the

respondents had not paid for the claimant’s treating

physicians.  The claimant contended that he had not received

disability benefits after December 7, 2009.  The claimant

contended, “I continue to have problems with my back.  I

would like to be seen by another doctor....I am not fully

recuperated from the accident.”
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The respondents contended, “The claimant injured his

arm and the appropriate benefits have been paid.  He was

released to return to work by orthopedic Dr. David Wassell

on 12-7-09.  He was paid TTD to that date.  There is no

permanent impairment according to Dr. Wassell.  All known

medical bills have been paid.”      

An administrative law scheduled a hearing on the issues

of “additional temporary total and medical treatment

subsequent to December 7, 2009, and unpaid bills.”

A hearing was held on August 24, 2011.  At that time,

an administrative law judge stated that a Change of

Physician Order had been entered on August 4, 2011, changing

the claimant’s physician from Dr. Wassell to Dr. Harold

Chakales.  The administrative law judge stated that the

claimant was scheduled to see Dr. Chakales on September 14,

2011.  The administrative law judge filed an opinion on

October 12, 2011.  The administrative law judge found, among

other things, that the claimant was entitled to additional

medical treatment, a statutory penalty, and additional

temporary total disability benefits.  

The respondents appeal to the Full Commission.    
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II.  ADJUDICATION

A.  Medical Treatment

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2002).  The

employee has the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary. 

Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W.3d

445 (2005).  Preponderance of the evidence means the

evidence having greater weight or convincing force. 

Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App.

269, 101 S.W.3d 252 (2003).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Wright Contracting Co. v. Randall, 12 Ark. App.

358, 676 S.W.2d 750 (1984).      

An administrative law judge found in the present

matter, “4.  The claimant remained in need of medical

treatment subsequent to December 7, 2009, and [is]

correspondingly entitled to reasonably necessary medical

treatment in connection with the injuries growing out of the

July 30, 2009, compensable injury.”  The Full Commission
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finds that the claimant proved he was entitled to at least

one visit with Dr. Chakales following the change of

physician order.  

The parties stipulated that the claimant sustained a

compensable injury on July 30, 2009.  The claimant testified

that he sustained injuries after slipping and falling

backwards approximately 20 feet.  The claimant received

emergency medical treatment on July 30, 2009.  Diagnostic

testing on that date showed a fracture of the claimant’s

left humerus, an epidural hemorrhage in the claimant’s

lumbar spine, and non-displaced pelvic fractures.  Dr.

Wassell performed surgery to the claimant’s left arm on July

30, 2009 and noted at that time, “He was cleared by spine

surgeon for a possible spinal injury which turned out to be

negative.”  Dr. Wassell provided follow-up care after the

claimant’s discharge from Baptist Health Medical Center and

also arranged physical therapy for the claimant.  Dr.

Wassell reported on August 17, 2009 that the injuries

sustained by the claimant in the compensable accident were

“a left mid shaft humerus fracture and [a] nondisplaced

pelvic ramus fracture.”  
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Dr. Wassell noted on October 26, 2009, “The therapist

has basically discharged him from therapy, in that he had

completed the current program.  However, he notes that only

about 35% of the goals have been met at the present

time....if there is anything that might be treated for a

physical medicine rehab position, I will probably send him

to Dr. Turbeville for any back problems.”  An MRI of the

claimant’s lumbar spine was performed on November 3, 2009. 

The November 3, 2009 lumbar MRI demonstrated that the

epidural hemorrhage reported immediately after the

compensable injury was no longer present.  The impression

from the November 3, 2009 lumbar MRI was “No focal disc

extrusion, canal stenosis or nerve root compression.”  Dr.

Wassell reported on November 13, 2009 that the November 3,

2009 MRI of the claimant’s lumbar spine was “basically a

normal imaging study.”     

A Functional Capacity Evaluation was carried out on

December 1, 2009.  Dr. Wassell reported on December 7, 2009,

“We have treated him for the last four months with physical

therapy and after his last exam back in November we felt

that it was time to send him for an FCE....it is noted that

he completed the functional testing with unreliable
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results.....I feel he is at maximum medical improvement and

at present I do not see any functional impairment ratings to

be noted....No further orthopedic interventions are noted to

be required at this time.”  

Based on the current evidence of record before us, the

Full Commission finds that the claimant proved he was

entitled to one visit with Dr. Chakales following Dr.

Wassell’s finding of maximum medical improvement on December

7, 2009.  The discussion of the administrative law judge and

the parties at the August 24, 2011 hearing indicated that

the claimant had been granted a Change of Physician from Dr.

Wassell to Dr. Chakales.  When a claimant has exercised his

statutory right to a one-time change of physician, the

respondents must pay for the initial visit to the new

physician in order to fulfill their obligation to provide

adequate medical services under the provisions of Ark. Code

Ann. §11-9-508.  See Wal-Mart Stores, Inc. v. Brown, 82 Ark.

App. 600, 120 S.W.3d 153 (2003).  The claimant states in his

brief that he saw Dr. Chakales on October 12, 2011.  The

Full Commission finds that the respondents must pay for the

claimant’s initial visit with Dr. Chakales.  The claimant

has not sought to introduce into evidence any reports from
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Dr. Chakales.  The instant claimant has not proven that the

respondents are liable for any additional medical treatment

beyond the claimant’s initial visit with Dr. Chakales.  

B.  Temporary Disability

An employee who has suffered a scheduled injury is to

receive temporary total or temporary partial disability

benefits during his healing period or until he returns to

work, whichever occurs first.  Ark. Code Ann. §11-9-

521(a)(Repl. 2002); Wheeler Constr. Co. v. Armstrong, 73

Ark. App. 146, 41 S.W.3d 822 (2001).  For an unscheduled

injury, temporary total disability is that period within the

healing period in which the employer suffers a total

incapacity to earn wages.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing

period is that period for healing of the injury which

continues until the employee is as far restored as the

permanent character of the injury will permit.  Nix v.

Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994). 

If the underlying condition causing the disability has

become stable and if nothing further in the way of treatment

will improve that condition, the healing period has ended. 

Id.  Whether an employee’s healing period has ended is a
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question of fact for the Commission.  Ketcher Roofing Co. v.

Johnson, 50 Ark. App. 63, 901 S.W.2d 25 (1995).  

An administrative law judge found in the present

matter, “3.  On July 30, 2009, the claimant sustained

injuries arising out of and in the course of his employment

which rendered him temporarily totally disabled for the

period beginning July 31, 2009, through December 7, 2009,

and continuing through on or about March 7, 2010.”  The Full

Commission finds that the claimant did not prove he was

entitled to temporary total disability benefits after

December 7, 2009.  The parties stipulated that the claimant

sustained a compensable injury on July 30, 2009.  The

evidence demonstrates that the claimant sustained a

scheduled injury, a humerus fracture, and the claimant

sustained an unscheduled injury, a pelvic ramus fracture. 

Dr. Wassell treated the claimant for his compensable

injuries and eventually arranged a Functional Capacity

Evaluation (FCE).  The claimant gave an unreliable effort on

the FCE, and it was indicated that the claimant could return

to at least sedentary work duties.  Dr. Wassell’s impression

on December 7, 2009 was “1.  Left humerus fracture treated

with intramedullary nail fixation status post fall at work. 
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2.  Nondisplaced nonoperative pelvic ramus fracture

sustained from the fall.  3.  A failed inconsistent

functional capacity exam.”  

Dr. Wassell opined on December 7, 2009 that the

claimant had reached maximum medical improvement.  Dr.

Wassell also stated that the claimant could return to full-

duty work.  The Commission has the authority to accept or

reject a medical opinion and the authority to determine its

probative value.  Poulan Weed Eater v. Marshall, 79 Ark.

App. 129, 84 S.W.3d 878 (2002).  The Commission is not

required to believe the testimony of any witness, but may

accept and translate into findings of fact only those

portions of the testimony it deems worthy of belief. 

Emerson Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848

(2001), citing University of Ark. Med. Sciences v. Hart, 60

Ark. App. 13, 958 S.W.2d 546 (1997).  In the present matter,

the Full Commission attaches more probative weight to Dr.

Wassell’s opinion that the claimant reached maximum medical

improvement and was able to return to work than we do the

claimant’s testimony that he was not able to walk.  The

evidence demonstrates that the claimant reached the end of

the healing period for his scheduled and unscheduled
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injuries no later than December 7, 2009.  The Full

Commission therefore finds that the claimant did not prove

he was entitled to temporary total disability benefits after

December 7, 2009.

Based on our de novo review of the entire record

currently before us, the Full Commission affirms the

administrative law judge’s finding that the claimant proved

he was entitled to additional medical treatment.  The Full

Commission specifically finds that the claimant proved he

was entitled to at least one visit with Dr. Chakales

following the statutory change of physician.  We find that

the respondents must pay for the claimant’s visit with Dr.

Chakales which the claimant contends took place on October

12, 2011.  The claimant has not proven that he was entitled

to additional medical treatment beyond the claimant’s

initial visit with Dr. Chakales.   

The Full Commission finds that the respondents are

liable for the $331.00 amount billed to the claimant by

Little Rock Emergency Doctors Group.  The record indicates

that the $331.00 charge was related to emergency treatment

provided by Dr. England, and the evidence plainly

demonstrates that Dr. England was one of the claimant’s
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treating physicians following the July 30, 2009 compensable

injury.  The claimant’s testimony indicated that the

respondents willfully and intentionally failed to pay the

$331.00 charge for Dr. England’s emergency treatment

following the compensable injury.  We therefore find that

the respondents are liable for a 36% penalty for the charge

of $331,00, in accordance with Ark. Code Ann. §11-9-

802(e)(Repl. 2002).  However, the claimant did not prove

that the respondents were liable for the $410.20 bill

assessed by Pathology Laboratories of Arkansas, P.A.  The

claimant did not demonstrate that this bill was related to

any reasonably necessary medical treatment.  

Finally, the Full Commission reverses the

administrative law judge’s finding that the claimant proved

he was entitled to additional temporary total disability

benefits until March 7, 2010.  The evidence demonstrates

that the claimant reached the end of the healing period for

his compensable injuries no later than December 7, 2009. 

The claimant did not prove he was entitled to temporary

total disability benefits after December 7, 2009.
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IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

Commissioner McKinney concurs in part and dissents in part.

CONCURRING DISSENTING OPINION

          I must respectfully concur, in part, and dissent,

in part, from the majority opinion.  Specifically, I concur

in the findings that the claimant is entitled to one visit

with Dr. Chakalas, and that he has already had this visit;

that the claimant has failed to prove entitlement to any

other additional medical treatment; that the claimant

reached maximum medical improvement by December 7, 2009, and

is therefore not entitled to any additional temporary total

disability benefits, and that the claimant has failed to

prove that the bill for Pathology Laboratories of Arkansas,

P.A. was related to the claimant’s compensable injury. 

However, I dissent from the finding that respondents

willfully and intentionally failed to pay the bill from

Little Rock Emergency Doctors Group and are therefore liable

for a 36% penalty. 

          With regard to the bill for Pathology Laboratories

of Arkansas, P.A. I find that the claimant has failed to
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present any credible evidence that this bill is in any way

related to the claimant’s compensable injury.  The two bills

introduced into evidence for Pathology Laboratories of

Arkansas P.A. did not reflect the date of services nor did

they reflect that medical services were rendered in

connection with the claimant’s admittedly compensable

injury.  Accordingly, I cannot find that the claimant has

proven entitlement to benefits in relation to this bill. 

Therefore, I concur in this finding.

          With regard to the bill from Little Rock Emergency

Doctors Group, the principle opinion finds that it was

related to the claimant’s compensable injury and that

respondents are liable for a 36% penalty based upon the

claimant’s testimony that the respondents willfully and

intentionally failed to pay this bill.  I agree that the

bill is for services which were reasonable and necessary in

connection with the claimant’s compensable injury.  The bill

specifically reflects that it was for medical services

rendered by Dr. England on July 30, 2009 for an emergency

department visit.  The medical report from Baptist Health

Medical Center-Little Rock, at page 4 of Claimant’s Exhibit

No. 2 reflects that Dr. Lane Garrett England was the
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dictating physician for claimant’s emergency room treatment. 

Thus, I agree that this bill is for reasonable and necessary

medical treatment in connection with the claimant’s

compensable injury.  However, I cannot agree that the

claimant has proven by a preponderance of the evidence that

the respondents willfully and intentionally failed to pay

this bill.  The only evidence of respondents intentions with

regard to this bill is the claimant’s self-serving testimony

that when he received these two bills, he “called the

hospital and told them that the insurance was to pay that,

and they told me that - - the hospital told me that they had

called the insurance company, and they were told - - the

insurance company had told them that I was not employed by

them anymore.”  First, the record is silent with regard to

whether this bill was ever, in fact, sent to or received by

the respondents.  The bill only indicates that it was mailed

to the claimant.  As is the usual and customary billing

practice within the medical community, when a bill has first

been sent to an insurance carrier, prior to submission to

the patient, the bill to the patient so reflects.  There is

no statement on this bill that it was sent to the carrier,

or that the carrier has refused payment thereby making the
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claimant the responsible party.  Second, this bill is from

Little Rock Emergency Doctors Group, not the hospital. The

claimant testified that when he received this bill he called

the hospital to discuss the matter. There is no evidence

that the claimant ever communicated with this medical care

provider with regard to this bill. Third, even assuming

arguendo, that the claimant spoke with Little Rock Emergency

Doctors Group regarding this bill, claimant’s employment

status at the time of the call is of no significance; a fact

which medical care providers are well aware.  It only

matters that the claimant was employed at the time of the

accident.  Thus, claimant’s testimony that the “hospital”

said it contacted the insurance company and that the

insurance company failed to pay because the claimant was no

longer employed is not credible.  Fourth, while claimant

testified that he called “the hospital” when he received

this bill, there is no evidence that the claimant ever spoke

with the employer or the carrier regarding this bill. Thus,

the record is silent with regard to respondents intentions

regarding this bill.  Finally, it simply is not logical that

respondents would pay all the other bills for claimant’s

extended hospital stay and numerous diagnostic testing, yet
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willfully and intentionally fail to pay a properly submitted

bill for medical treatment from the doctor or doctors

treating the claimant in the emergency room.  Accordingly, I

cannot find that the claimant has proven first, that this

bill was ever properly submitted to the respondent, or

second that the respondents willfully and intentionally

failed to pay this bill.  Therefore, I find that the

claimant has failed to prove by a preponderance of the

evidence that respondents are liable for a 36% penalty. 

Nor, can I find that respondents are liable for a 20% late

payment as I am unable to even find that this bill was ever

submitted to the carrier.

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

          I must respectfully concur, in part, and dissent,

in part, from the majority opinion.  Specifically, I dissent

from the portion of the majority opinion denying the

claimant additional temporary total disability benefits. 
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After a de novo review of the record, I would award the

claimant additional temporary total disability benefits

until March 7, 2010.  I concur in the findings regarding Dr.

Chakales and additional reasonably necessary medical

treatment.

          The claimant suffered both scheduled and

unscheduled compensable injuries in the July 30, 2009 fall. 

The scheduled injury consisted of a left mid shaft humerus

fracture, which was treated with intramedullary nail

fixation, and eventually healed. This claim deals with the

unscheduled injury suffered by the claimant, a non-displaced

pelvic ramus fracture.

          Temporary total disability for unscheduled

injuries is that period within the healing period in which

the claimant suffers a total incapacity to earn wages.  Ark.

State Highway & Transportation Department v. Breshears, 272

Ark. 244, 613 S.W.2d 392 (1981).

          Here, the claimant underwent a functional capacity

evaluation on December 1, 2009, which yielded unreliable

results.  The functional capacity report reflects that the

claimant demonstrated the ability to perform work at least

at the sedentary level.  Prior to December 1, 2009, the
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claimant had been released to perform light-duty work by his

treating physician, Dr. David Wassell.  The claimant had

last been seen by Dr. Wassell prior to the December 1, 2009

functional capacity evaluation on November 13, 2009.  When

the claimant was again seen by Dr. Wassell on December 7,

2009, the report of the visit does not reflect that a

physical examination was conducted, only a recitation of the

December 1, 2009 functional capacity evaluation results and

a discharge to full duty without restrictions as having

reached maximum medical improvement.

          The claimant is a citizen of Mexico and does not

have a clear grasp of the use of the English language.  A

qualified interpreter was utilized during the hearing before

the Commission and, at times, required assistance in

relaying the claimant’s responses.  Given the claimant’s

lack of English language skills, it is not surprising that a

functional capacity evaluation, which requires the

participant to follow detailed instruction, would result in

inconsistent findings.

          The claimant’s regular job duties entailed

physical exertions and the activities of bending and

lifting.  The record shows that, at the time the claimant
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was last seen by Dr. Wassell, he continued to move slowly

and with deliberation, and had difficulty straightening up

when standing.  The claimant was not provided prescription

medication to address his continuing symptoms, and does not

appear to have been physically examined during his final

visit with Dr. Wassell.  The claimant reported for work

following the release by Dr. Wassell, and attempted to

discharge his assigned work activities, but had to abandon

them after two hours due to his pelvic injury.

          Based on the above, I find that the claimant

remained within his healing period and totally incapacitated

to engage in gainful employment subsequent to December 7,

2009, until he secured employment and began earning wages on

or about March 7, 2010, and I would award benefits

accordingly.

          For the aforementioned reasons, I must

respectfully concur, in part, and dissent, in part, from the

majority opinion. 

                  

                                                       
                        PHILIP A. HOOD, Commissioner


