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Decision of Administrative Law Judge:  Affirmed as
modified.

OPINION AND ORDER

The respondents appeal an administrative law

judge’s opinion filed April 5, 2012.  The administrative

law judge found that the claimant proved additional

medical treatment was reasonably necessary.  The

administrative law judge found that the claimant was

paid benefits at a rate lower than what the was entitled

to. 

After reviewing the entire record de novo, the Full

Commission finds that the claimant proved he was
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entitled to additional medical treatment.  The Full

Commission finds that the claimant’s average weekly wage

at the time of his compensable injury was $652.79.     

I.  HISTORY

The testimony of the claimant, age 38, indicated

that he became employed with the respondents in

approximately 2002.  The claimant treated with Dr. Scott

M. Schlesinger in January 2003: “Mr. Rivera is a 28-

year-old male who gives a four-month history of right

buttock pain radiating down the right leg....He does

heavy construction work and is still working....He has

congenital stenosis throughout the lower lumbar region. 

There are degenerative changes at L3-4, L4-5 and L5-S1

with bulging discs and an annular tear at L3-4 and L4-5. 

At the L5-S1 there is a marked and significant disc

herniation causing severe spinal stenosis at the L5-S1

level centrally and to the right.  There is some

stenosis at L4-5 and L3-4, but not nearly as bad.”  

Dr. Schlesinger reported on January 20, 2003, “Mr.

Rivera underwent a right L5-S1 microsurgical discectomy

and decompression of spinal stenosis from L5 through S1

at Springhill Outpatient Surgery Center on 1/16/03.  A

significant neural compression was found at the time of

surgery and relieved.”  The claimant followed up with
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Dr. Schlesinger in February 2003: “He has done very well

from his lumbar laminectomy.  He is without any problems

at this time.  I will allow him to go back to work at

regular duty.  I will see him back again as needed.  I

will set him up for some postoperative therapy for a

back exercise program.”  

The parties stipulated that the claimant sustained

a compensable injury to his lower back on March 15,

2010.  The claimant testified, “We were hanging

sheetrock.  And I was carrying a sheet, and I knelt

down, and that’s when I felt a sharp pain in my back.” 

The claimant began treating with Dr. J. Justin Seale on

May 10, 2010.  Dr. Seale’s impression was “Disc

herniation, left, L3-4, and central, L4-5, with left leg

pain; possible left L4 and/or L5 radiculopathy.”  Dr.

Seale performed a microdiskectomy at L3-4 and L4-5 on

June 25, 2010.  The post-operative diagnosis was “1. 

Disk herniation, left, L3-4 and L4-5.  2.  Stenosis, L3-

4 and L4-5.  3.  Left leg pain due to radiculopathy.  4. 

Low back pain.”  

Dr. Seale noted on July 19, 2010, “His leg pain has

improved from his buttock, but he is having anterior

left leg pain into the top of the foot with numbness in

his toes.”  The claimant agreed on cross-examination
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that he returned to work for the respondents on July 20,

2010.  The claimant testified, however, that he did not

benefit from surgery provided by Dr. Seale.  The

claimant participated in a Functional Capacity

Evaluation on September 8, 2010, with the conclusion,

“Mr. Antonio Rivera completed functional testing on this

date with unreliable results.  Overall, Mr. Rivera

demonstrated the ability to perform work in at least the

LIGHT classification of work as defined by the US Dept.

of Labor’s guidelines over the course of a normal

workday with limitations as noted above.”

The claimant followed up with Dr. Seale on

September 15, 2010:

Mr. Rivera is status post left L3-4, L4-5
microdiscectomy on 06/25/10.  He continues to
have pain.  He feels that he is unable to
return back to work.  He is here today to
follow up after functional capacity exam.

Pertinent History: He has a prior
decompression by Dr. Schlesinger which appears
to be at L5-S1....

IMPRESSION:
Status post left L3-4, L4-5 microdiscectomy on
6/25/10, for acute disc herniations sustained
in an accident at work while bending over,
which was an acute injury.  

PLAN:
At this time, I reviewed the functional
capacity exam with him.  The patient only had
35 of 54 indicators for validity.  His exam
was an invalid exam.  Thus, he has
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an invalid functional capacity exam.  They are
a little frustrated with it today, but I
discussed with him today that, given this
reported unreliable effort, I am unable to
place him on restrictions.  Thus, I am
returning him back to normal work without
restrictions.  I discussed with him that it
does not mean he has to go back to work.  If
he is unable to do his job, then he probably
would just lose his job.

At this time, I am placing him at maximum
medical improvement.  He may return back to
work without restrictions.  His impairment
rating is 11% as taken from page 113 from the
Guides to the Evaluation of Permanent
Impairment, 4th Edition, being a surgically
treated disc lesion with persistent symptoms
with one
additional level.

I am releasing him from my medical care.  I am
going to see him back only as needed.  

The parties stipulated that the claimant reached

maximum medical improvement and was assigned an 11%

permanent partial impairment rating on September 15,

2010, which rating was accepted and paid out by the

respondents.

A Change of Physician Order was entered on January

19, 2011: “A change of physician is hereby approved by

the Arkansas Workers’ Compensation Commission for

Antonio Rivera to change from Dr. Justin Seale to Dr.

James Adametz[.]”  The record indicates that Dr. Adametz

arranged an MRI of the claimant’s lumbar spine, which
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was done on March 11, 2011 with the following

impression:

Disc degeneration at L3-4, L4-5 and L5-S1 with
prior surgery at each of those levels.  There
is congenital narrowing of the central canal
throughout the lumbar
spine due to shortening of the pedicles. 
There is foraminal narrowing bilaterally at
L4-5 and L5-S1.  No evidence of recurrent disc
extrusion is identified.

Dr. Adametz noted on March 11, 2011:

Mr. Rivera came back to the office on March
11, 2011.  He had a new MRI scan and I was
able to go over it.

STUDIES REVIEWED: You can tell that he had
discectomies at L3-4 and L4-5 on the left.  He
has probably had an old one at L5-S1 on the
right, actually, and I suspect that is the one
Dr. Schlesinger did, although that is a little
harder to tell about.  I can see some scar
tissue and lumbar spondylosis, but I do not
really see a recurrent disc herniation, so I
am not really inclined to think he needs
additional surgery.

DECISION MAKING: This leaves us with some kind
of symptomatic treatment and then trying to
increase his activities.  I suggested that we
might try an epidural
steroid injection.  I am going to put him on
some Naproxen.  He has been getting
Hydrocodone from his family doctor and I did
give him some Vicodin, 5mg, and
advised him to take those sparingly.  He
already does quite a bit of walking on his
job, but I encouraged him to actually start
doing a little bit of light exercise with at
least some walking in the evenings as well. 
For the time being I would keep him on the
same sort of light duty restrictions he has
been doing, but we will try to get him back to
a little bit normal activities over a period
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of time if we can build him up and make him
feel a little bit better with the steroid
shots.

    
Dr. Brad A. Thomas provided an Independent Medical

Evaluation on May 15, 2011:

Imaging Studies: I reviewed an MRI from April
of 2010.  This did show disc herniations at
both L3-4 and L4-5.  The L3-4 was worse.  The
patient had an MRI in 2011 that actually shows
this looks much better and he has no
significant disc herniations at this point.  

Assessment and Plan: At this point, I informed
him that I would not do any more surgical
procedures.  I do not feel like any more
injections would help.  I would
recommend him full-duty and for him to be
placed at MMI.  I would recommend some pain
management for his chronic back pain.  I would
also give him an eleven percent (11%)
impairment rating for a surgically treated
disc with medically documented pain, which
would be ten percent (10%) and add one percent
(1%) for an additional level, which would be a
total of eleven percent (11%).  

Dr. Thomas corresponded with a representative of

the respondents on  June 18, 2011:

You asked that I address one more question
from my IME.  I had recommended pain
management and you wanted to know if I felt
the work injury from March 15, 2010 was
greater than fifty one percent (51%) cause of
his current chronic pain.  I feel like the
work injury from March 15, 2010  is
contributing to his chronic pain, but it is
not greater than fifty one percent of the
cause.  He has a previous back surgery and
back problems.  I feel that he has
longstanding back issues and that is why he
needs chronic pain management.  I think this
answers the main question, which is, is
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worker’s compensation responsible for this
ongoing chronic pain management.  I would say,
at this point, even though he might benefit
from pain management, this might be more of
his own responsibility since he has a history
of back problems.

  
Dr. Adametz noted on August 12, 2011:

Mr. Rivera came back the office on August 12,
2011.  The last time that I saw him, I MRI
scanned him and I did not see anything major
that I thought needed more surgery.  I
suggested an epidural steroid injection and
apparently that never got done.  He ended up
seeing Dr. Thomas then at the Workman’s Comp
recommendation.  I don’t have Dr. Thomas’
letters.  The patient tells me that Dr. Thomas
recommended a pain management.  I don’t think
that is a bad idea except that pain management
would probably consider still giving him some
pain medication and possibly some injections.  

MDM: At this point, I am in a little bit of
limbo as I don’t know exactly what they want
me to do or expect me to do or why he is even
seeing me at this point if I
can’t do what I recommended.  I would do an
epidural steroid injection on him if they
would let me.  If [they] won’t approve that,
then I would recommend he go
see a pain specialist.      

The claimant testified that the respondents paid

for his first two visits with Dr. Adametz but did not

pay for the visit occurring August 12, 2011.  

A pre-hearing order was filed on October 31, 2011. 

The claimant contended that his average weekly wage was

$720.00, and that he was entitled to pain management in

connection with his compensable injury.  The respondents
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contended that the claimant’s need for pain management

was “associated with his chronic and longstanding back

problems and not his acute injury....It is the

respondents’ position that they should not be liable for

the ongoing medical care requested by the claimant.  The

respondents contend that all other appropriate benefits

have been paid with regard to his matter.”  

The parties agreed to litigate the following

issues:

1.  What was the claimant’s average weekly
wage?
2.  Whether the claimant’s indemnity benefits
were paid at an inaccurate rate.
3.  Whether the claimant is entitled to
additional medical treatment in the form of
pain management. 

After a hearing, an administrative law judge filed

an opinion on April 5, 2012.  The administrative law

judge found that the claimant proved he was entitled to

additional medical treatment as recommended by Dr.

Adametz.  The administrative law judge found that the

claimant’s indemnity benefits had been underpaid.  

The respondents appeal to the Full Commission.  

II.  ADJUDICATION

A.  Medical Treatment

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably
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necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2002).  The

employee has the burden of proving by a preponderance of

the evidence that medical treatment is reasonably

necessary.  Stone v. Dollar General Stores, 91 Ark. App.

260, 209 S.W.3d 445 (2005).  Preponderance of the

evidence means the evidence having greater weight or

convincing force.  Metropolitan Nat’l Bank v. La Sher

Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003).  What

constitutes reasonably necessary medical treatment is a

question of fact for the Commission.  Wright Contracting

Co. v. Randall, 12 Ark. App. 358, 676 S.W.2d 750 (1984). 

An administrative law judge found in present

matter, “3.  Claimant has proven by a preponderance of

the evidence that the pain management and epidural

steroid injections recommended by Dr. James Adametz are

reasonable and necessary to treat Claimant’s compensable

back injury.”  The Full Commission finds that the

claimant proved he was entitled to an epidural steroid

injection as recommended by Dr. Adametz.  The parties

stipulated that the claimant sustained a compensable

injury to his lower back on March 15, 2010.  The

claimant testified that he felt a sharp pain in his back

while carrying sheetrock.  Dr. Seale performed surgery
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at L3-4 and L4-5 on June 25, 2010.  Dr. Seale reported

after surgery that the claimant’s leg pain had improved,

but the claimant testified he did not benefit from

surgery performed by Dr. Seale.  

Dr. Seale placed the claimant at maximum medical

improvement on September 15, 2010 and assigned the

claimant a permanent anatomical impairment rating. 

Permanent impairment, which is a medical condition, is

any permanent functional or anatomical loss remaining

after the healing period has ended.  Johnson v. General

Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994). 

However, a claimant may be entitled to ongoing medical

treatment after the healing period has ended, if the

medical treatment is geared toward management of the

claimant’s injury.  Patchell v. Wal-Mart Stores, Inc.,

86 Ark. App. 230, 184 S.W.3d 31 (2004).  In the present

matter, the claimant was granted a change of physician

to Dr. Adametz after the end of the claimant’s healing

period.  The record indicates that Dr. Adametz began

treating the claimant on or about March 11, 2011.  Dr.

Adametz prescribed medication and recommended an

epidural steroid injection.  Dr. Adametz subsequently

noted, however, that the claimant had not received an

injection.
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Dr. Thomas performed an independent evaluation on

May 15, 2011 and also recommended pain management for

the claimant’s chronic back pain.  Dr. Thomas informed

the respondents on June 18, 2011, “I feel like the work

injury from March 15, 2010 is contributing to his

chronic pain, but it is not greater than fifty-one

percent of the cause....I would say, at this point, even

though he might benefit from pain management, this might

be more of his own responsibility since he has a history

of back problems.”  Because Dr. Thomas opined that the

claimant’s March 15, 2010 compensable injury was

“contributing to” the claimant’s chronic pain, the Full

Commission finds that the compensable injury was “a

factor” in the claimant’s need for additional medical

treatment as recommended by Dr. Adametz.  See Williams

v. L & W Janitorial, 85 Ark. App. 1, 145 S.W.3d 383

(2004).  We therefore find that the claimant proved by a

preponderance of the evidence that he was entitled to

additional medical treatment as recommended by Dr.

Adametz.    

B.  Weekly Wages

Ark. Code Ann. §11-9-518(Repl. 2002) provides:

(a)(1) Compensation shall be computed on the
average weekly wage earned by the employee
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under the contract of hire in force at the
time of the accident and in no
case shall be computed on less than a full-
time workweek in the employment.
(2) Where the injured employee was working on
a piece basis, the average weekly wage shall
be determined by dividing the earnings of the
employee by the number of hours required to
earn the wages during the period not to exceed
fifty-two (52) weeks preceding the week in
which the accident occurred and by multiplying
this hourly wage by the number of hours in a
full-time workweek in the employment.
(b) Overtime earnings are to be added to the
regular weekly wages and shall be computed by
dividing the overtime earnings by the number
of weeks worked by
the employee in the same employment under the
contract of hire in force at the time of the
accident, not to exceed a period of fifty-two
(52) weeks preceding the
accident.  
(c) If, because of exceptional circumstances,
the average weekly wage cannot be fairly and
justly determined by the above formulas, the
commission may
determine the average weekly wage by a method
that is just and fair to all concerned.  

An administrative law judge found in the present

matter, “5.  Claimant has proven by a preponderance of

the evidence that his benefits were paid at a rate below

what he was entitled to.  He was paid benefits based on

a calculated average weekly wage of $584.39, which would

entitle him to temporary total and permanent partial

disability rates of $390.00 and $293.00, respectively;

but based on his actual average weekly wage, $765.30, he
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was entitled to benefits based on the respective rates

of $510.00 and $383.00, respectively.”

The Full Commission does not affirm this finding. 

The administrative law judge opined that, because the

parties agreed the claimant was required to work 40

hours per week if work was available, the instant claim

was controlled by the Court’s holding in Herman Young

Lumber Co. v. Koon, 30 Ark. App. 162, 785 S.W.2d 44

(1990).  In Herman Young Lumber Co., the Court affirmed

the Commission’s finding that the claimant’s average

weekly wage should be calculated based on a 40-hour

workweek.  The Court in Herman Young Lumber Co. did not

agree with the respondents’ contention that the

claimant’s average weekly wage should have been

calculated on the actual wages received by the claimant

during the 10 days he was employed with the respondents. 

Nevertheless, the Court of Appeals recently

affirmed the Commission’s determination of an employee’s

average weekly wage where we took the claimant’s total

pay for 51 weeks and divided it by 51.  See Lankford v.

Crossland Constr. Co., 2011 Ark. App. 416, ___ S.W.3d

___ (2011).  In Lankford, as in the instant claim, the

employee was not under an employment contract with the

respondent-employer, and the employee’s hours varied
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from week to week.  Holding that there was substantial

evidence to affirm the Commission’s finding, the Court

in Lankford did not agree with the claimant’s argument

that the Commission should have taken the claimant’s

number of hours worked per week over the 51-week period

and multiplied that number by the claimant’s highest

rate of pay, and by the claimant’s overtime rate per

hour for those hours that he worked overtime.  

In the present matter, the Full Commission finds

that the claimant’s average weekly wage at the time of

his compensable injury was $652.79.  The claimant in the

present matter was not guaranteed a 40-hour workweek. 

According to the record, a review of the 52-week period

preceding the claimant’s compensable injury shows that

the claimant worked less than 40 hours per week almost

half of the time that he worked.  Further, for those

weeks that the claimant worked less than 40 hours, he

was paid only for those hours that he worked.  The

evidence on this point is consistent with the claimant’s

testimony and the testimony of Curtis Schichtl, the

claimant’s supervisor, who testified that the claimant

was an hourly employee with no guaranteed weekly wage or

hours per week.  According to the claimant’s wage

records from March 15, 2009 through December 31, 2009,
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the respondents paid the claimant $26,550 in regular

pay, $648.00 in overtime, and $288.00 in double-time. 

From January 1, 2010 through March 15, 2010, the

respondents paid the claimant $2,448 in regular wages

and $94.50 in overtime.  These numbers combined equal

$28,998.00 in regular pay and $1,030.50 in overtime for

the period from March 15, 2009 through March 15, 2010. 

These figures added together result in the claimant

having been paid a total of $30,028.50 during the 52

weeks preceding the claimant’s compensable injury. 

Because the claimant actually worked only 46 weeks

during that 52-week period, this total divided by 46

weeks equals an average weekly wage of $652.79.  

“Wages” means “the money rate at which the service

rendered is recompensed under the contract of hiring in

force at the time of the accident[.]” See Ark. Code Ann.

§11-9-102(19)(Repl. 2002).  The Court of Appeals has

held that fringe benefits such as bonuses should not be

included in calculating an employee’s average weekly

wage.  See Taylor v. Lubritech, 75 Ark. App. 68, 54

S.W.3d 132 (2001).  The Full Commission recognizes that

the claimant in Taylor was a piece-rate worker. 

Nevertheless, in Taylor, as in the instant claim, the

evidence indicated that the claimant was not required to
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work a specific number of hours in order to receive his

insurance benefits, bonus, and vacation pay.  The

claimant’s supervisor testified in the instant matter

that while employees were generally expected to work 32

hours or more each week in order to maintain their

health insurance benefits, the respondent-employer did

not strictly adhere to this policy.  With the $1,000

bonus properly excluded, the Full Commission finds that

the instant claimant’s average weekly wage totals

$652.79.   

Based on our de novo review of the entire record,

the Full Commission affirms the administrative law

judge’s opinion as modified.  The Full Commission finds

that the claimant proved an epidural steroid injection

as recommended by Dr. Adametz was reasonably necessary

in connection with the claimant’s compensable injury. 

The Full Commission finds that the claimant’s average

weekly wage was $652.79.  We find that while the

claimant was underpaid with regard to indemnity

benefits, an award of the difference in those benefits

should be based on an average weekly wage of $652.79. 

The claimant’s attorney is entitled to fees for legal

services in accordance with Ark. Code Ann. §11-9-

715(Repl. 2002).  For prevailing in part on appeal, the
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claimant’s attorney is entitled to an additional fee of

five hundred dollars ($500), pursuant to Ark. Code Ann.

§11-9-715(b)(Repl. 2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

Commissioner McKinney concurs in part and dissents in
part.

CONCURRING DISSENTING OPINION

          I respectfully concur in part and dissent in

part with the majority’s opinion.  Specifically, I

concur in the finding that the claimant’s average weekly

wage at the time of his compensable injury was $652.79. 

However, I must dissent from the finding that the

claimant has proven by a preponderance of the evidence

that an epidural steroid injection as recommended by Dr.

Adametz is reasonable and necessary medical treatment in

connection with his compensable injury.

          My carefully conducted de novo review of this

claim in its entirety reveals that the claimant has

failed to prove by a preponderance of the evidence that

he is entitled to additional medical treatment as

recommended by Dr. Adametz.  
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          The record reveals that in 2003, the claimant

underwent a right L5-S1 microsurgical discectomy and

decompression back surgery to repair and correct what

was determined at the time to be “congenital stenosis”

throughout the claimant’s lumbar region.  Moreover, in

his letter dated June 18, 2011, Dr. Thomas merely

indicated that the claimant might benefit from pain

management, and this primarily for the treatment of his

“longstanding back issues.”  This opinion is consistent

with the opinion of Dr. Adametz who stated that he did

not think that pain management was a “bad idea” in terms

of treatment considerations for the claimant absent

authority for him to treat the claimant with injections,

which I note that Dr. Thomas opined would not benefit

the claimant.  In addition, while it is agreed that the

claimant reached maximum medical improvement for his

March 2010, compensable injury, it is undisputed that

the claimant has returned to work since then to full,

unrestricted duty.  And although the claimant testified

that he still avoids heavy lifting when possible, he

does not otherwise appear to be prohibited in his work

activities.  Because the claimant is currently able to

discharge his regular work duties, combined with the

fact that Dr. Thomas specifically stated that an
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epidural steroid injection would not benefit the

claimant, I find that the claimant has failed to prove

by a preponderance of the evidence that additional

medical treatment in the form of an epidural steroid

injection is reasonably necessary for the treatment of

the claimant’s compensable injury.  Therefore, I must

dissent from this finding.

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

          I must respectfully concur, in part, and

dissent, in part, from the majority opinion.  I

specifically concur in the finding that the claimant is

entitled to the additional reasonably necessary medical

treatment recommended by Dr. Adametz.  However, as I

find that there are no exceptional circumstances under

Ark. Code Ann. §11-9-518(c) to justify variation from

the 40-hour work week required by Ark. Code Ann. §11-9-

518(a)(1), I cannot agree to an average weekly wage of

$652.79, and must respectfully dissent on this issue.
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          Arkansas Code Annotated §11-9-518(a)(1)

states:

Compensation shall be computed on
the average weekly wage earned by
the employee under the contract of
hire in force at the time of the
accident and in no case shall be
computed on less than a full-time
workweek in the employment.

          Despite the very strong language contained in

Ark. Code Ann. §11-9-518(a)(1), the majority has decided

to deviate from a full-time workweek and instead

calculate the average weekly wage as it should be for a

piece worker as outlined in Ark. Code Ann. §11-9-

518(a)(2).  The only justification that can be found for

such action is found in Ark. Code Ann. §11-9-518(c),

which states:

If, because of exceptional
circumstances, the average weekly
wage cannot be fairly and justly
determined by the above formulas,
the commission may determine the
average weekly wage by a method that
is just and fair to all parties
concerned.

          Here, there are no exceptional circumstances. 

A full-time workweek for the claimant consisted of 40

hours per week.  This case is the exact type of case

contemplated by and addressed with strong language in
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Ark. Code Ann. §11-9-518(a)(1).  The majority has

committed reversible error.

          For the aforementioned reasons, I must

respectfully concur, in part, and dissent, in part, from

the majority opinion.                         

                                                       
                        PHILIP A. HOOD, Commissioner


