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OPINION FILED MARCH 14, 2012

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE PHILIP M. WILSON,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE WILLIAM C.
FRYE, Attorney at Law, North Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed December 8, 2011.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction over this claim.

2. The stipulations agreed to by the parties and
recited herein are reasonable and are hereby
accepted as fact.

3. The claimant has failed to prove by a
preponderance of the evidence that she
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sustained compensable gradual onset injuries
to either her left or right shoulder.

4. Since the claimant has failed to meet her
burden of proof with compensability, the other
issues outlined herein are rendered moot.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

The claimant alleges that she sustained compensable

injuries that are governed by the Arkansas Workers’

Compensation Act, A.C.A. § 11-9-101 et seq.  The

claimant’s alleged injuries are, indeed, injuries that

are covered by the Act; however, the claimant has failed

to establish the elements necessary to prove these

compensable injuries by a preponderance of the evidence. 

Therefore we affirm and adopt the December 8, 2011

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 
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IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion. After a de novo review of the record, I find

that the claimant has proven that she sustained

compensable bilateral shoulder injuries due to her

employment duties.

          To prove a compensable injury which is not the

result of a specific incident, a claimant must show “an

injury causing internal or external physical harm to the

body” which arises “out of and in the course and scope

of employment” and is “caused by rapid repetitive

motion”.  Ark. Code Ann. §11-9-102(4)(A)(ii)(a).  The

burden of proof is on the claimant, and the claimant

must prove his rapid repetitive injury by a

preponderance of the evidence.  He must also prove his

injury is the major cause of his disability and need for

treatment.  Ark. Code Ann. §11-9-102(4)(E)(ii).  The
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test for what constitutes “rapid repetitive motion” was

set out by the Arkansas Supreme Court in Malone v.

Texarkana Public Schools, 333 Ark. 343, 969 S.W.2d 644

(1988) as a two-pronged test: (1) the tasks must be

repetitive, and (2) the repetitive motion must be rapid. 

It should be noted, however, that the Courts have found

that the “rapid repetitive motion” does not have to be

the exact same motion, it can be different tasks.  See

Baysinger v. Air Systems, Inc., 55 Ark. App. 174, 934

S.W.2d 230 (1996); See also Kildow v. Baldwin Piano &

Organ, 58 Ark. App. 194, 948 S.W.2d 100 (1997).

          Here, the claimant is a viola player for the

respondent. At the time of the hearing, she had been

employed with the symphony for approximately 11 years. 

Her testimony was that, while getting ready for the

2010-2011 season, her practices were more intense than

in the past, causing bilateral shoulder problems which

led to surgeries.

          The claimant testified that her instrument was

the viola.  I find that playing the viola constitutes

rapid and repetitive motion.  With respect to being

rapid, the claimant testified that she counted the

movements of her shoulders during the playing of a 40-

minute piece, the Beethoven Symphony.  She advised that
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her shoulders were in constant motion and she moved her

shoulders “between 1 every 2 seconds to 2 times a

second, which was basically the same for the left arm.” 

With respect to being repetitive, she testified that

there were some rest periods, but not many, because she

was a string player, “so you don’t get to rest that

much.”

          The claimant testified that the orchestra

season was generally Labor Day through June 1st.  She

testified that her performances generally lasted two-

and-one-half hours, and her practices generally lasted

two-and-one-half hours.  Practice for the upcoming 2010-

2011 season started in July, 2010.  The claimant

testified that the practicing was intense, because they

had a new music director, who drastically increased the

demands on the musicians.

          The claimant in this case admitted previous

problems with her shoulders, but indicated that, with

various types of treatment, the symptoms resolved and

she continued playing the viola.  She further testified

that the nature of the pain that she had after the 2010-

2011 season began was different than the pain that she

had previously had.  Furthermore, the records show that
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her pain had gone away in each of the previous

situations.

          I find that the testimony of the claimant and

the medical records clearly indicate the activity in the

2010 time frame was the major cause of the claimant’s

surgeries.  In making this finding, I credit the opinion

of Dr. James Tucker.  Dr. Tucker stated on multiple

occasions, including in his deposition testimony, that

the claimant’s shoulder injuries were due to the viola

playing during the time period in question.  On January

26, 2011, Dr. Tucker stated:

She presents back today.  She is now
seven weeks post-op from a
subacromial decompression
acromioplasty and distal clavicle
resection along with debridement of
the rotator cuff on the left
shoulder.  We have also been
treating impingement on the right
shoulder.  There has been a question
about whether this is secondary to
previous injuries including
capsulitis of the left shoulder in
2002, right shoulder pain in 2007
and elbow pain in 2010.  I have
reviewed Ms. Reynolds medical
records from her previous treatment.
There were no signs of any rotator
cuff damage when she had the
capsulitis in 2002 on MRI and
subsequently improved.  She was
subsequently treated for a right
supraspinatus tendinitis in 2007
and, again, upon reviewing her
medical records, there are no signs
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of any tears noted and she improved
with physical therapy.  She was
treated specifically for her elbows
and this in no way could have been
detrimental to her shoulder.  She
began having shoulder pain upon
returning to playing as the 2010
symphony season began.  It is my
medical opinion within a reasonable
degree of medical certainty that Ms.
Reynolds’ shoulder problems are
related specifically to her work as
a viola player for the Arkansas
Symphony Orchestra and in no way
related to any previous injuries or
pre-existing conditions.

          As for the respondent’s contention that the

claimant’s shoulder injuries were caused by physical

therapy for an unrelated incident, Dr. Tucker stated on

July 25, 2011:

This is a note in response to
questions regarding the etiology of
her shoulder injuries.  Again, it is
my medical opinion that these
injuries are consistent with duties
that Ms. Reynolds performs on a
recurrent basis and are related to
her work as a violinist for the
Arkansas Symphony Orchestra.  After
reviewing the submitted physical
therapy forms and records in
relation to the timing of her
complaints, I do think that it is a
possibility that her underlying
shoulder injuries were aggravated by
her physical therapy but, again, I
do not feel that the physical
therapy would involve anything that
would be a direct cause of these
type of injuries to the shoulder.
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          In conclusion, I find that the claimant has

met all of the elements for compensable gradual onset

bilateral shoulder injuries.  Viola playing constitutes

rapid and repetitive motion. The medical records,

particularly the opinion of the treating physician, Dr.

Tucker, prove that the major cause of her injuries was

the increased viola playing in practice for the 2010

season.

          For the aforementioned reasons, I must

respectfully dissent.

          _______________________________
                        PHILIP A. HOOD, Commissioner


