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OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed December 5, 2011.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The stipulations agreed to by the
parties at the pre-hearing conference
conducted on September 7, 2011, and
contained in a pre-hearing order filed
September 8, 2011, are hereby accepted
as fact.

2. Claimant has failed to prove by a preponderance of
the evidence that he suffered a compensable injury
to his back on June 4, 2011.
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We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

 I must respectfully dissent from the majority opinion. 

After a de novo review of the record, I find that the claimant

sustained a compensable specific-incident back injury on June 4,
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2011, while lifting a 100-lb. bag of rice, and I would award all

benefits associated with this injury.

History

The claimant worked for Green Hills Foods as a driver. 

The claimant testified that he suffered an injury at the last

delivery in Sheridan on June 4, 2011.  The claimant testified

that, on this date, he was unloading a 100-lb. bag of rice when

he had a sharp pain in his low back that went “back and forth, up

and down as the time went by.” The claimant testified that, as a

result of this incident, it was necessary for his helper to

finish unloading the truck.

After the truck was unloaded, the claimant and his

helper began their trip back home to Springdale.  The claimant

testified that, when they stopped to refuel in Alma, he noticed a

problem with the brakes on the trailer. As a result, the claimant

telephoned Ms. Adriana Torres, who was the acting manager on that

date.  The claimant testified that, in addition to reporting the

problem with the trailer, he also informed Ms. Torres that he had

injured his back.

The claimant testified and the medical record shows

that, on June 7, 2011, the claimant sought treatment from the

Northwest Medical Center in Springdale.  At this visit, the

medical record shows, the claimant complained of mid to low back

pain that began three days ago while lifting at work.  The
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claimant was diagnosed as suffering from acute dorsal strain and

acute lumbar pain.  The claimant was prescribed medication and

instructed to receive follow-up treatment.

The claimant next sought medical treatment at Northwest

Medical Center in Springdale on June 16, 2011.  The claimant was

again prescribed medication and instructed to receive follow-up

care and a physical therapist consult.

Discussion

 For the claimant to establish a compensable injury as

a result of a specific incident which is identifiable by time and

place of occurrence, the following requirements of Ark. Code Ann.

§11-9-102(4)(A)(i)(Repl. 2002), must be established: (1) proof by

a preponderance of the evidence of an injury arising out of and

in the course of employment; (2) proof by a preponderance of the

evidence that the injury caused internal or external physical

harm to the body which required medical services or resulted in

disability or death; (3) medical evidence supported by objective

findings, as defined in Ark. Code Ann. §11-9-102 (4)(D),

establishing the injury; and (4) proof by a preponderance of the

evidence that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

Here, I find that the claimant has shown, by a



Reyes - G104802 5

preponderance of the evidence, that he sustained a specific

incident back injury.  First, the claimant presented proof by a

preponderance of the evidence that his back injury  arose out of

and in the course of employment.  The phrase "arising out of the

employment" refers to the origin or cause of the accident, so the

employee is required to show that a causal connection exists

between the injury and his employment.  Gerber Products v.

McDonald, 15 Ark. App. 226, 691 S.W.2d 879 (1985).  The claimant

testified that he injured his back while lifting a 100-lb. bag of

rice on June 4, 2011.  Although the claimant did not stop

working, the claimant testified that he immediately experienced

pain.  On June 7, 2011, the medical record shows that the

claimant reported to the Emergency Room complaining of mid and

low back pain that began “3 days ago after lifting heavy pallets

at work.”

 Arkansas Courts have long recognized that a causal

relationship may be established between an employment-related

incident and a subsequent physical injury based on evidence that

the injury manifested itself within a reasonable period of time

following the incident so that the injury is logically

attributable to the incident, where there is no other reasonable

explanation for the injury. Hall v. Pittman Construction Co., 234

Ark. 104, 357 S.W.2d 263 (1962).  I find that the claimant’s

credible testimony shows that his back injury manifested almost
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immediately after the employment incident.  The claimant did not

have any back problems before the June 4, 2011 incident, and the

record is completely devoid of any evidence indicating that the

claimant has suffered from back problems in the past.

The Court has stated that, if “months” have passed

between an accident and the manifestation of an injury,

reasonable men might disagree about the existence of a causal

connection.  See Kivett v. Redmond Co., 234 Ark. 855, 355 S.W. 2d

172 (1962); Wentz v. Servicemaster, 75 Ark. App. 296, 57 S.W. 3d

753 (2001).  Here, only three days had passed between the

employment incident and the diagnosis of a back injury.  Three

days is not enough time to break the causal connection,

especially in light of the claimant’s testimony, supported by the

medical records.

Second, the claimant has presented proof by a

preponderance of the evidence, supported by objective medical

findings, establishing an injury that caused internal or external

physical harm to the body which required medical services or

resulted in disability or death.  In order for an injury to be

compensable under Arkansas Workers’ Compensation law, the

claimant must show an injury causing internal or external

physical harm to the body which required medical services or

resulted in disability or death.  Ark. Code Ann. §11-9-

102(4)(A)(i). Also, the claimant must show medical evidence of an
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injury, supported by objective findings.  Ark. Code Ann. §11-9-

102(4)(D).  Objective findings are defined as findings that

cannot come under the voluntary control of the patient. 

Continental Express, Inc. v. Freeman, 66 Ark. App. 102, 989

S.W.2d 538 (1999).  Here, the medical record shows that, on June

7, 2011, an X-ray was taken that showed “mild central

compressions of endplates of mid and lower thoracic vertebral

bodies.”  Additionally, on this date, the claimant was prescribed

Flexeril by the emergency room.  Pursuant to the Arkansas Supreme

Court’s ruling in Fred’s, Inc. v. Jefferson, 361 Ark. 258, 206

S.W.3d 238 (2005), a prescription for Flexeril satisfies the

objective findings requirement.  Specifically, the Arkansas

Supreme Court has held that treatment designed to relieve

symptoms associated with an objective finding is sufficient to

meet the objective medical findings criteria in the Workers’

Compensation Act. See Fred's, Inc. v. Jefferson, 361 Ark. 258,

206 S.W.3d 238 (2005) and Estridge v. Waste Management, 34 Ark.

276, 33 S.W.3d 167 (2000).  Therefore, I find that the claimant

has shown proof by a preponderance of the evidence objective

medical findings establishing an injury that caused internal or

external physical harm to the body which required medical

services.

Third, the claimant has presented proof by a

preponderance of the evidence that the injury was caused by a
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specific incident and is identifiable by time and place of

occurrence.  In Edens v. Superior Marble & Glass, 346 Ark. 487

(2001), the Arkansas Supreme Court held that “identifiable by

time and place” meant subject to identification, and did not

require the claimant to specify the exact time of the occurrence. 

Here, the claimant testified that his injury occurred on June 4,

2011, on the last stop of his route in Sheridan, Arkansas.  The

claimant testified that the injury occurred while he was lifting

a 100-lb. bag of rice.  Therefore, I find that the claimant has

shown by a preponderance of the evidence that his injury was

caused by a specific incident, identifiable by time and place of

occurrence.

The Administrative Law Judge, affirmed and adopted by

the majority, states that he has placed more weight on the

testimony of the respondent’s witnesses than on the testimony of

the claimant.  When there are contradictions in the evidence, it

is within the Commission’s province to reconcile conflicting

evidence and to determine the true facts.  White v. Gregg

Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).  The

Commission is not required to believe the testimony of the

claimant or any other witness. The testimony of an interested

party is always considered to be controverted.  Continental

Express v. Harris, 61 Ark. App. 198, 965 S.W. 2d 811 (1998). 

Here, the majority has concluded that the claimant’s testimony is
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suspect because he is an interested party.  However, I must point

out that both of the respondent’s witnesses still work for the

employer and are also interested parties, and their testimony

must also be considered controverted.  Despite this fact, I find

that the testimony of both Ms. Adriana Torres and Mr. Jorge

Hernandez, actually tends to corroborate that of the claimant,

rather than contradict it, as found by the Administrative Law

Judge.  Ms. Torres testified that the claimant did, indeed, tell

her that he had hurt his back during the time period in question. 

Ms. Torres’ testimony also corroborates the claimant’s testimony

regarding the difficulty he had reporting the injury to the

actual employer, who was on vacation.  Mr. Hernandez testified

that their last stop on June 4, 2011 involved lifting Mexican

food products.  Additionally, I would note, that, as a whole, Mr.

Hernandez’s testimony cannot be taken as saying anything more

than “I can’t remember.” 

In conclusion, I find that the claimant’s credible

testimony and the medical record carries more weight than the

testimony of the respondent’s witnesses.  What I see here is a

hardworking claimant who attempted to report his injury to his

employer, but was unsuccessful because Ms. Torres did not know

what she was doing, as the actual person who does HR, one of the

owners, was out of town.  I find that the claimant should not be

punished for Ms. Torres’ ineptitude.  I would award the claimant
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all benefits associated with his compensable back injury.

For the aforementioned reasons, I must respectfully

dissent.

                                   
PHILIP A. HOOD, Commissioner

+


