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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The respondents appeal a decision by the

Administrative Law Judge finding that the claimant proved by

a preponderance of the evidence that he was permanently and

totally disabled.   Based upon our de novo review of the

record,  we find that the claimant has failed to prove by a

preponderance of the evidence that he is entitled to
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permanent and total disability benefits in addition to his

permanent anatomical impairment rating.  We do find that the

claimant has sustained a 25% loss in wage-earning capacity

in addition to his permanent anatomical impairment rating. 

Accordingly, we reverse the decision of the Administrative

Law Judge and award the claimant a 25% loss in wage-earning

capacity in addition to his permanent anatomical impairment. 

Permanent total disability means inability,

because of a compensable injury or an occupational disease,

to earn any meaningful wages in the same or other

employment. Ark. Code Ann. § 11-9-519(E)(1)(Repl. 2002). 

The claimant has the burden of proving that he was unable to

earn meaningful wages. Ark. Code Ann. § 11-9-519(E)(2).

Attendant factors relevant to whether a claimant is unable

to earn any meaningful wages include medical evidence, age,

education, experience and other circumstances reasonably

related to a claimant’s earning power. Rutherford v. Mid-

Delta Community Servs., Inc. 102 Ark. App. 317, 285 S.W.3d

248 (2008).  Absent a finding of permanent total disability,

a claimant she had suffered a scheduled injury is limited to

the benefits listed at Ark. Code. Ann. § 11-9-521(Repl.

2002).
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While the evidence does demonstrate that the

claimant has sustained some wage loss disability benefits in

addition to his permanent anatomical impairment, we cannot

find that the claimant has proven by a preponderance of the

evidence that he is permanently and totally disabled.  The

claimant underwent a functional capacity evaluation, which

indicated that he was able to work in the light category. 

During that evaluation, the claimant demonstrated he could

lift up to 50 pounds, but needed to alternate between

sitting and standing.  The claimant has a high school

diploma. Although he has a low IQ, he has worked steadily

his entire life doing various jobs, one of which included

running his own carpet cleaning business.  

The claimant was provided rehabilitation services

by Ms. Edie Nichols.  When Ms. Nichols retired, the

claimant’s file was transferred to Ms. Heather Taylor. 

After speaking with Ms. Taylor by phone, the claimant

instructed Ms. Taylor that he did not think he could work. 

Ms. Taylor was offering to help find the claimant a job, but

the claimant told her he felt like he could not perform any

kind of a job.  The claimant has not looked for or applied

for any work.  The claimant lives on his own, and he cooks
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and cleans.  He also exercises 10 to 15 minutes daily.  

The claimant acknowledged that he was offered a

job by the respondent employer doing a sit-down paperwork

job, taking orders for milk for the kids.  The claimant

would also order the supplies.  The claimant refused the

employment because he did not believe he could do the

paperwork.  

The respondents offered the testimony of Ms.

Taylor, who had reviewed the claimant’s records.  She stated

that it appeared that the claimant could work within the

parameters set forth in the Functional Capacity Evaluation,

even considering the claimant’s residual problems.  She did

not conduct a job market research because the claimant

indicated he was not interested in looking for work.  Ms.

Taylor believed that, in her experience, there were jobs

that met the limitations set out in the functional Capacity

Evaluation. She would have been able to assist the claimant

in finding a job if the claimant had been agreeable. 

When we consider all the evidence, we cannot find

that the claimant has proven by a preponderance of the

evidence that he is permanently and totally disabled.  It is

clear that the claimant lacks motivation to return to work,
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and this is a factor that can be considered in awarding

permanent and total disability benefits.  The claimant is

currently drawing Social Security benefits and has told Ms.

Taylor that he was not interested in going out and looking

for a job.  The claimant has made absolutely no effort to

seek employment in any other field which his education and

experience might qualify to work in.  The claimant's

functional capacity yielded reliable results and he can work

in the light category.  The claimant was offered employment

from the respondent employer from the time of his injury,

but he refused that employment.  The claimant has been

offered job placement assistance twice and has refused to

cooperate.  Therefore, we find that the claimant has failed

to prove by a preponderance of the evidence that he is

permanently and totally disabled.  However, we do find that

the claimant had a significant injury with a 29% permanent

anatomical impairment rating.  After considering all the

wage loss factors and the evidence of record, we find that

the claimant has sustained a 25% loss in wage-earning

capacity in addition to his permanent anatomical impairment. 
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IT IS SO ORDERED.

                                   
                             A. WATSON BELL, Chairman

                                   
                   KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion. After a de novo review of the record, I find that

the claimant is permanently and totally disabled.

Permanent total disability is defined as

inability, because of compensable injury or occupational

disease, to earn any meaningful wages in the same or other

employment.  Ark. Code Ann. §11-519 (e)(1).  The burden of

proof shall be on the employee to prove inability to earn

any meaningful wage in the same or other employment.  Ark.

Code Ann. §11-519 (e)(2).  The same factors considered when

analyzing wage-loss disability claims are usually considered

when analyzing permanent and total disability claims.  See

Ark. Code Ann. §11-9-519 (c);  Rutherford v. Mid Delta

Community Services, Inc., 102 Ark. App. 317, 285 S.W. 3d 248
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(2008).  Such factors include the worker's age, education,

work experience, medical evidence, and any other matters

which may reasonably be expected to affect the worker's

future earning power.  Other factors include motivation,

post-injury income, credibility, demeanor, prior work

history, and education.  Glass v. Edens, 233 Ark. 786, 346

S.W.2d 685 (1961); City of Fayetteville v. Guess, 10 Ark.

App. 313, 663 S.W.2d 946 (1984); Curry v. Franklin Electric,

32 Ark. App. 168, 798 S.W.2d 130 (1990), 54 Ark. App. 130,

923 S.W.2d 886 (1996). 

Here, the claimant is 52 years old.  The evidence

of record shows that the claimant’s ability to return to the

work force is compromised by his significant injury

affecting his ability to walk, and causing pain, spasms, and

bladder urgency.  According to his IME evaluation, the

claimant has “residual spasticity, right hand atrophy and

weakness, poor balance, left upper extremity weakness,

unstable gait, and urinary urgency and frequency, erectile

dysfunction.”  The claimant also lacks transferrable skills. 

He is of low IQ and his academic ability is lower than a

high school education.  He cannot return to manual labor,

which is most of his work experience.  He has a 29%
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permanent impairment rating.  According to his physician,

even if a job were found within his work restrictions at

commensurate wages, he would only be able to work half a

day. 

The majority finds that the claimant is not

entitled to permanent and total disability due to a lack of

motivation to return to the work force.  This determination

is based on the claimant not attempting any of the jobs

suggested to him by the vocational rehabilitation specialist

or his former employer.  The job with the former employer

was outside of his intellectual capabilities as it involved

dealing with money and paperwork.  The jobs suggested by the

vocational rehabilitation specialist are all outside of the

claimant’s physical capabilities:

Distributor, advertising
material
Inspector, packaging materials
Dining service worker
Short-order cook
Counter attendant, cafeteria
Attendant, self service store
(retail)
Gatekeeper
Assembly press operator
Cell assembler
Production assembly
Trainee, fast food service

The claimant cannot walk without a cane.  He has a low IQ. 
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For the majority to find that the claimant is not motivated

to return to the work force when he does not attempt jobs

which are clearly outside of his physical and intellectual

capabilities simply does not make common sense.

In fact, the following exchange occurred with the

vocational rehabilitation specialist on cross-examination:

Q:... What he conveyed was
that he could maybe go for a
couple of hours and that’s
about it.  Right?  And in
fact, that’s what he conveyed
to you.

A: Yes.

Q: Could a person work under
those circumstances?

A: Only if the employer was
willing to allow him to work
two (2) hours a day.  You
know, it might be difficult
finding an employer to make
certain accommodations of that
necessity.

Q: Difficult to impossible.

A: I would say it would be
very difficult.

I find, based on the claimant’s age, education

work experience and physical condition (29% permanent

impairment) he is permanently and totally disabled.  The

majority’s finding that the claimant lacks motivation to
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return to the work force and is therefore only entitled to

25% wage-loss disability simply does not make common sense. 

A person who is permanently and totally disabled is not

required to attempt jobs which are clearly unsuitable.

For the aforementioned reasons, I must

respectfully dissent.

                                   
    PHILIP A. HOOD, Commissioner


