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OPINION AND ORDER

Respondent No. 2 appeals an administrative law judge’s

opinion filed January 4, 2012.  The administrative law judge
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found that the claimant sustained a compensable injury on

October 16, 2007.  The administrative law judge directed

Respondent No. 2 to provide reasonably necessary medical

treatment and to reimburse Respondent No. 1 for payment of

medical expenses and indemnity benefits.  The administrative

law judge found that the claimant sustained anatomical

impairment in the amount of 38%.  

After reviewing the entire record de novo, the Full

Commission finds that the claimant proved he sustained a

compensable injury on October 16, 2007.  The Full Commission

finds that the claimant proved he was entitled to reasonably

necessary medical treatment and temporary total disability

benefits.  We find that the claimant proved he sustained

permanent anatomical impairment in the amount of 8%.  

I.  HISTORY

Donnie Lynn Reddick, now age 58, testified that he

began working as an electrician for the respondent-employer

in about August 2000.  The parties stipulated that the

claimant sustained a compensable injury on July 28, 2003. 

The claimant testified that he slipped and fell while

carrying a transformer up a flight of stairs.  An MRI of the

claimant’s lumbar spine in March 2004 included the following
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findings: “Disc desiccation at L5-S1 is noted.  The

designated S1 segment is a transitional segment with left

lumbarization and a residual disc space at S1-S2.  Conus

medullaris and cauda equina are normal.  Disc desiccation

also noted at the T11 and T12 disc levels.”  An MRI of the

claimant’s lumbar spine was taken on April 20, 2004, and the

findings included “a large disc herniation in the thoracic

spine at the T9-T10 level.  This is narrowing the canal down

to 5 mm, and the cord is significantly compressed.  It

cannot be determined if edema is present or not.  T10-11 has

a prominent disc bulge and some mild narrowing of the

canal.”  The conclusion was “3.  Large broad-based

herniation extending across the width of the canal at T9-10,

causing significant flattening of the cord.  Milder findings

are seen at T10-T11.”      

Dr. LaVerne Lovell performed surgery on August 25,

2004: “1.  Left L4-5 transpedicular transfacet decompression

of the L4 and L5 nerve root.  2.  L4-5 posterior lumbar

interbody fusion.  3.  Left L5-S1 hemilaminectomy and

lateral recess decompression, microscopic.”  The pre- and

post-operative diagnosis was “1.  L4-5 degenerative disk
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disease with reherniation.  2.  Left L5-S1 lateral recess

compression.”      

The findings from a CT of the claimant’s lumbar spine

on December 4, 2004 included, “The T12-L1 level demonstrates

no signs of disc herniations, abnormal posterior disc

bulges, or stenosis.”    

Dr. Lovell opined on March 29, 2005 that the claimant

had reached maximum medical improvement, and he assigned the

claimant a 20% anatomical impairment rating.  The parties

stipulated that the July 28, 2003 compensable injury

“resulted in surgery and a 20% anatomical impairment which

was accepted by Respondent No. 1.”  The claimant testified

that he returned to work for the respondent-employer in

approximately March 2005.    

Dr. Fereidoon Parsioon examined the claimant in April

2005 and stated that the claimant “may be a candidate for a

dorsal column stimulator.”  The claimant began treating for

pain management with Dr. Charlotte A DeFlumere on May 2,

2005.  Dr. DeFlumere stated on March 27, 2006, “Medical

follow-up of his injuries will include spinal cord

stimulator or intrathecal pain pump if needed.  He continues

with use of his T.E.N.S. unit on a daily basis.”          
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Respondent No. 2, National Fire Insurance of Hartford,

stipulated that it “went on the risk on August 31, 2007.” 

The parties stipulated that the employment relationship

existed on October 16, 2007, “during which time Respondent

No. 2 provided workers’ compensation insurance coverage for

the respondent-employer.”  The claimant testified on direct

examination:

Q.  Tell us what happened on October 16 of 2007.

A.  I was coming off of a scaffold and I slipped
and fell.  My left leg went through the rung of a
ladder-type of thing and I come down, and it just
jolted with a hard twist, and I was trying to pull
myself back up, and my son run over there and
raised me up and pulled my leg out....

Q.  Was your son working with you?

A.  Yes.  

Q.  All right.  And were you - did you fall all
the way to the ground?

A.  No, sir.

Q.  Why not?

A.  Because my leg caught in the scaffold and
stopped me.  

Q.  Were you suspended in the air for a while or
hanging by your leg?

A.  Yes.  

Q.  All right.  Tell me what symptoms, if any,
changed from that point forward?
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A.  When he got me up to where I could stand up,
and took me off there, I was in extreme pain.  I
couldn’t stand up straight, and I just - walk was
just, you know, really humped over bad.  I could
not even straighten up to walk.  And the pain
was - it was just like - it’d shoot from the
center of my back down, and it was just like at
times, it would just put enough pressure that your
leg would fold up with you....

Q.  Now, have you worked since October 16th, 2007?

A.  No, sir....I wasn’t able to.  

The claimant was seen at Occupational Health Partners

on October 17, 2007.  The claimant’s chief complaint was low

back pain and it was noted, “Explanation of injury in

patient’s own words: Fell on scaffold, jerked and twisted my

back.”  Dr. Michael Lack’s assessment on October 17, 2007

was “Symptom, Pain, Abdominal, Unspecified Site.”        

Dr. Lovell’s impression on November 2, 2007 was “Back

and lower extremity pain after work incident.”  An MRI of

the claimant’s lumbar spine was taken on November 14, 2007. 

The history at that time was “Middle and lower back pain

extending down the left leg with some burning and numbness

in the left foot.”  Dr. Lovell’s impression on November 14,

2007 was “Left sciatic pain of unclear etiology....I am

going to recommend sending the patient for a left S1

selective nerve root block.  Currently I would consider this
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a new injury as it does not appear to be related to his old

surgical site.  I will see him in follow-up after the S1

nerve block.”

Dr. Phillip Green saw the claimant on December 5, 2007

and performed a Left S1 selective nerve root injection with

fluoroscopy.  Dr. Lovell reported in part on December 10,

2007:

My prior visit with this patient I indicated that
this was a new injury.  I have changed my mind
regarding that based on the nerve root block.  I
think this is a continuation of the patient’s old
injury and chronic degenerative changes in the
back and not related to a new injury.  I have
released him from my care today with referral back
to pain management.  His PPI rating for the
current complaints would be 0 as I see no new
injuries in this patient.  From a neurosurgical
operative standpoint, he is at MMI 12/10/07.

Dr. Green saw the claimant on June 10, 2008 and noted,

“he does feel at this point in time that he would like to

pursue a spinal cord stimulator trial.”  Dr. DeFlumere noted

on September 12, 2008, “Zurich Insurance Company had

approved the patient to see Dr. Green for a spinal cord

stimulator trial as Dr. Lovell had originally recommended.”  

Dr. Brad A. Thomas arranged for a CT of the claimant’s

lumbar spine, which testing was done on October 5, 2009:

The conus ends at the T12/L1 level.  There are
compression fractures identified.  Specifically,
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there is a moderate compression fracture
identified involving the T12 vertebra, with
roughly 50% reduction in vertebral height, with
respect to the adjacent vertebra.  Similarly,
there is mild compression involving the superior
endplate of L3, with roughly 30 to 40% overall
reduction in vertebral height.  No significant
associated retrolisthesis or canal compromise.
T12/L1 - The disc space is preserved.  Mild facet
and ligamentous hypertrophy identified.  The AP
dimension of the canal measures 1 cm (series 4,
image 36)....
IMPRESSION -
1.  Old compression deformities involving the T12
and L3 vertebra, as described above.
2.  Short pedicles and facet/ligamentous
hypertrophy produce moderate central canal
stenosis at the L2/3 level and mild central canal
stenosis at the L3/4 level.
3.  Status post posterior lumbar intervertebral
fusion at L4/5.

Dr. Thomas assessed the following on October 5, 2009:

“At this point, I do not feel like additional decompressive

surgery is warranted for Mr. Reddick.  Because he has

continued, intractable pain, I am going to recommend that he

have a spinal cord stimulator trial.  I will send him to Dr.

Christopher Mocek for this.”  A facsimile dated December 18,

2009 indicated that a representative of Respondent-carrier

No. 1 approved a trial spinal cord stimulator for the

claimant.  Dr. Butchaiah Garlapati’s assessment on March 22,

2010 was “Lumbar radiculopathy, bilateral lower extremities,

status post surgery x3....He will be seen again in May.  By
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that time, he should be able to get approval from his

insurance company for spinal cord stimulator trial.”  

Dr. F. Richard Jordan corresponded with Dr. Garlapati

on July 30, 2010:

I wanted to update you regarding your patient,
Donnie Reddick, a 55 year old male, who was in our
office on 6/14/10 with complaints of thoraco-
lumbar and bilateral lower extremity pain with
numbness and tingling.  The pain radiates into
the second, third and fourth toes on the left and
to the hamstring on the right.  He experienced an
onset of pain in October 2007 after falling off
scaffolding while at work....We discussed his
options for treatment and decided to proceed with
the implantation of an epidural stimulator,
scheduled on 8/5/10 at Arkansas Surgical
Hospital....

Dr. Jordan’s impression on August 5, 2010 was “Chronic

regional pain syndrome.  PLAN: An epidural stimulator.”  Dr.

Jordan performed an operation on August 5, 2010: “Thoracic

laminotomy for implantation of epidural electrode and

implantation of an IPG from St. Jude Medical.”  The pre- and

post-operative diagnosis was “Chronic regional pain

syndrome.”

The record contains a Radiology Report from Arkansas

Surgical Hospital dated August 5, 2010:

There is an intraspinal stimulator device located
at the T9 vertebral level.  There are compression
fractures of the L3, L2, L1, T12, and T11
vertebrae of moderate severity.  There has been
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prior posterior instrumented fusion across the L4-
5 level.
IMPRESSION:
1.  Intraspinal stimulator at the T9 level.
2.  Multilevel vertebral body compression
fractures as above.

  
Dr. Jordan performed another operation on August 6,

2010: “Reopening and evacuation of hematoma from the

thoracic and buttock wounds and revision of the epidural

electrode.”  The pre- and post-operative diagnosis was

“Epidural hematoma and buttock hematoma.”

Dr. Jordan discharged the claimant from Arkansas

Surgical Hospital on August 10, 2010 with the diagnoses, “1. 

Chronic regional pain syndrome.  2.  Epidural hematoma and

buttock hematoma.”  The claimant testified that the epidural

stimulator did not relieve his pain: “It burnt me in the

lower area of my stomach for some reason or another, and it

was - I know it’s hard - it feels like your - the meat under

your skin was on fire.”  

The parties deposed Dr. Jordan on October 4, 2010.  Dr.

Jordan described his understanding of the October 16, 2007

accident: “He was on a scaffolding and fell and got his leg

hung somehow in the ladder or - the details of that I’m not

clear on, but nonetheless, when he fell he was left sort of

upside down and dangling by a leg....after the ‘07 injury
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his leg pain in particular was distinctly different.”  Dr.

Jordan testified that the thoracic compression fractures

were “old” and were not causally related to the October 16,

2007 accident.  Dr. Jordan also testified, however, that he

believed the claimant had “a new injury” on October 16,

2007.  

A CT of the claimant’s thoracic spine was taken at

Arkansas Surgical Hospital on January 27, 2011, with the

following findings:

The thoracic spine is aligned normally.  Normal
vertebral body stature is preserved.  There is
mild anterior wedge compression at the superior
endplate of L1 resulting in loss of approximately
25% of the normal vertebral body stature.  There
is also anterior wedge compression at the superior
endplate of L2 due to a large central Schmorl’s
node.  There is also a Schmorl’s node at the
superior endplate of L3.  A stimulator is present
entering the thecal sac at the level of T10-11
disc space.  The stimulator extends cephalad with
the tip at the level of the inferior endplate of
T9.  The thoracic cord is normal in caliber.

At C7, there is a central disc extrusion likely
originating from the C6-7 level or possibly the
C7-T1 level.  The disc protrusion abuts the
ventral cord.  The posterior thecal sac is
preserved at this level.  

There is a large central disc extrusion likely
originating from the C6-7 level or possibly the
C7-T1 level.  This disc protrusion abuts the
ventral cord.  The posterior thecal sac is
preserved at this level.
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There is a large central disc protrusion at the
T10-11 level resulting in effacement of the
ventral thecal sac and narrowing of the central
canal to 5 mm in AP dimension. 

At T11-12, there is a disc bulge without
significant central canal stenosis.  

IMPRESSION:
1.  A stimulator is present at the level of T10
and T11.
2.  There is severe central canal stenosis at T10-
11 due to a disc protrusion.
3.  Mild anterior wedge compression of unknown
acuity at L1 and L2.
4.  No other evidence of canal stenosis within the
thoracic spine.

  
A Thoracic Myelogram was done at Arkansas Surgical

Hospital on January 27, 2011: “The thoracic spine is aligned

normally.  A stimulator is present with the tip projecting

at the inferior endplate of T9.  Contrast is present within

the thecal sac.  There is canal narrowing at the T10-11

level.  There is no complete block to the flow of contrast. 

The thoracic cord is normal in caliber.  IMPRESSION: 1. 

There is canal stenosis at the T10-11 level.”      

Dr. Jordan performed a “revision of the epidural spinal

cord stimulator” on January 27, 2011.  The pre- and post-

operative diagnosis was “Thoracic spinal stenosis due to

disk herniation at T10-11 with myelopathy and epidural

stimulator malfunction.”  Dr. Jordan reported on January 27,
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2011, “The myelogram did show a drastic abnormality with a

disk herniation at the T10 level, which coincidentally is

the level of his epidural electrode, and the canal there is

narrowed to 5 mm.  We have together decided to decompress

the canal and remove the stimulator.”  

The claimant testified on direct examination:

Q.  Tell me how, if at all, your symptoms changed
from your perspective after the recovery period
following that operation in January 2011?

A.  Well, I don’t have the pain that I had before. 
I have a tingling and a numbness in my legs, but
it’s nothing like - you know, it’s not nothing
that’s out that you can - it hurts real bad, you
know.  It’s like - I’m trying to stay on the pain
medication.  I still have the numbness in my legs. 
I have a little bit of pain in my left hip.  No
pain in my upper back, and I just have the
numbness and tingling in my right and left foot
and legs, kind of like when your hand goes to
sleep, that tingling.

  
A pre-hearing order was filed on July 11, 2011.  The

claimant contended that he was “permanently and totally

disabled as the result of specific incident injuries to his

lower back while working for RGB Mechanical Contractors,

Inc.  The claimant sustained injuries to his lower back on

October 16, 2007 and July 28, 2003, and the cumulative

effect of the accidents has rendered him permanently and

totally disabled as of October 16, 2007.”  
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Respondent No. 1, Zurich American Insurance Company,

contended that “all appropriate benefits have been paid in

regard to the claimant’s injury of July 28, 2003.  In

particular, Respondents No. 1 have paid for all reasonably

necessary medical expenses, paid all appropriate temporary

total disability benefits, and previously paid out the

claimant’s permanent partial disability rating pursuant to

the Lump Sum Order of May 18, 2006, with a total pay out of

$28,385.68.  Accordingly, if the claimant is held to be

permanently and totally disabled, and Respondent No.

1/Zurich is somehow held liable for the permanent and total

disability benefits, Respondents No. 1 would be entitled to

a credit for the prior permanent partial disability benefits

paid towards the permanent and total disability cap of

$75,000.....The claimant sustained a new specific incident

injury on October 16, 2007, when CNA had coverage....There

are indeed new objective findings, as well as subjective

factors and considerations, to show that the claimant did

indeed sustain an aggravation of his pre-existing condition

for which Respondent No. 2 should be held liable.”

Respondent No. 1 contended that it was “entitled to a

subrogation interest for any and all benefits paid to and on
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behalf of the claimant as a result of the October 16, 2007

claim for which CNA should be held liable, as that

Respondents No. 1 have paid the benefits with a reservation

of rights pursuant to Ark. Code Ann. §11-9-806.”  Respondent

No. 1 contended that “the Second Injury Fund or the

Permanent & Total Disability Fund should be liable for any

and all wage loss benefits, including but not limited to

permanent and total disability benefits, based upon the

claimant’s numerous claims and surgical interventions before

the 2003 injury, as well as the combined effects of the 2003

and 2007 injuries.”      

Respondent No. 2, National Fire Insurance of

Hartford/CNA, contended that it “initially paid benefits for

temporary total disability from October 17 through December

18, 2007.  Respondent NFI initially paid medical benefits of

$1,823.08.  After paying the foregoing benefits, respondent

NFI ceased paying benefits and took the position that Zurich

owed any medical or weekly benefits to which the claimant

was entitled.  On October 16, 2007, the claimant did not

sustain a new injury or aggravation of a pre-existing

condition.  If he sustained a compensable injury, it was a

recurrence of a previous injury or condition for which
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respondent Zurich has liability.  Alternatively, if the

claimant is found to have sustained an aggravation or new

injury on October 16, 2007, then liability for past and

future medical benefits and past TTD benefits awarded should

be apportioned equally between respondents Zurich and CNA,

except that medical expenses [and] TTD benefits associated

with purchase and implantation of a spinal column stimulator

and any other procedures recommended prior to October 16,

2007 should remain the sole responsibility of Respondent

Zurich.”  

Respondent No. 2 contended that “If the claimant needs

additional medical care, this need for care is attributable

to his prior back injury and surgery in 2003, not to a new

injury or aggravation occurring on October 16, 2007.  If the

claimant is entitled to TTD benefits, his entitlement flows

from a recurrence of his July 2003 injury.  Respondent NFI

denies that the permanent physical impairment ratings

assigned by Dr. Richard Jordan are valid.  If the claimant

is found to be entitled to permanent impairment benefits

payable by respondent NFI, then for purposes of determining

when the $75,000 cap has been reached, respondent NFI is

entitled to take credit for all permanent impairment
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benefits paid to date by respondent Zurich.  Once the

$75,000 cap has been reached, either the Second Injury Fund

or the Death & Permanent Total Disability Trust Fund is

liable for payment of permanent total disability benefits,

and CNA has no liability for payment of additional permanent

impairment benefits....”

The parties stipulated that the claimant reached

maximum medical improvement on August 17, 2011.  On or about

September 1, 2011, Dr. Jordan completed a form questionnaire

provided by counsel for Respondent No. 1.  Dr. Jordan

indicated that he agreed with the statement, “Mr. Reddick’s

disc herniation at T10-11 is [the] result of his work

related accident of October 17, 2007.”  Dr. Jordan opined

that the claimant reached maximum medical improvement on

August 17, 2011, and that the claimant had sustained a 38%

permanent partial disability rating.

The claimant’s attorney questioned Dr. Jordan at a

deposition taken September 16, 2011:

Q.  And tell us, Doctor, at some point during the
process, you, to my knowledge, determined that
there was some objective findings, and tell us
what those were and how you discovered that.

A.  Well, we found out that - I think since then
that there was a ruptured disc in the thoracic
area that we had been unaware of.  And so
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eventually that made itself apparent and was then
subsequently removed....

Q.  Did your discovery of the ruptured thoracic
disc answer some of the questions that maybe were
in your mind as to what the source of the pain
might have been?

A.  Well, it did, but then in addition to that,
once we operated on that and took the - the disc
out, then a lot of his other problem cleared up,
and so in retrospect, it gave us answers that we
didn’t have before.  

Q.  And that’s sort of where I was going is do you
have a feel for what symptoms were relieved as a
result of the surgery on the ruptured thoracic
disc?

A.  Well, it did change a lot of his pain in the
right leg.  Well, both legs, for that matter.  And
then he had - you know, he had complained of a
thoracic pain before, but not much had been done
about it.  Not much attention was paid to it....

Q.  Do you have an opinion as to whether or not
the October 2007 - I think it’s October 17, 2007
work incident, to a reasonable degree of medical
certainty, caused this thoracic disc rupture?

A.  Most likely.

Q.  Okay.  Can you say that at least to a 51-
percent probability?

A.  Yes....

A hearing was held on October 7, 2011.  At that time,

the parties stipulated that the claimant was permanently

totally disabled, and it was indicated that Respondent No.

3, Second Injury Fund, accepted permanent total disability. 
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On October 25, 2011, the parties entered into an Amended

Order under Ark. Code Ann. §11-9-806 Regarding Disputed

Temporary Total Disability Benefits and Attorney’s Fees. 

The Amended Order provided in part, “Pursuant to Ark. Code

Ann. §11-9-806, respondents Zurich American Insurance

(Zurich) and National Fire Insurance of Hartford (National

Fire) are hereby directed to pay temporary total disability

benefits at the rate of $440 weekly for the period of time

extending from December 19, 2007 through August 17,

2011....Pursuant to §11-9-806, if the temporary total

disability issue in this case is ultimately resolved other

than on a basis allocating liability equally between Zurich

and National Fire, then the prevailing carrier shall be

reimbursed for weekly benefits and attorney’s fees in a

manner consistent with the final order resolving the

temporary total disability issue.”    

An administrative law judge filed an opinion on January

4, 2012.  The administrative law judge essentially found

that the claimant sustained a compensable injury on October

16, 2007.  The administrative law judge ordered Respondent

No. 2 to reimburse Respondent No. 1 for payment of medical

expenses and indemnity benefits.  The administrative law



Reddick - F403232 & F711094 20

judge found that the claimant sustained permanent anatomical

impairment in the amount of 38%.  

Respondent No. 2 appeals to the Full Commission.

II.  ADJUDICATION

A.  Compensability

Ark. Code Ann. §11-9-102(4)(Repl. 2002) provides:

(A) “Compensable injury” means:
(i) An accidental injury causing internal or
external physical harm to the body ...
arising out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by time and place of occurrence[.]

An aggravation is a new injury resulting from an

independent incident, and being a new injury with an

independent cause, it must meet the definition of a

compensable injury in order to establish compensability for

the aggravation.  Hickman v. Kellogg, Brown & Root, 372 Ark.

501, 277 S.W.3d 591 (2008).  

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(4)(D)(Repl. 2002).  “Objective findings” are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

2002).    
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The employee has the burden of proving by a

preponderance of the evidence that he sustained a

compensable injury.  Ark. Code Ann. §11-9-102(4)(E)(i)(Repl.

2002).  Preponderance of the evidence means the evidence

having greater weight or convincing proof.  Metropolitan

Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d

252 (2003).

An administrative law judge found in the present

matter, “4.  On October 16, 2007, the claimant sustained an

aggravation of his pre-existing condition and/or a new

injury arising out of and in the course of employment[.]”

The Full Commission finds that the claimant proved by a

preponderance of the evidence he sustained a compensable

injury on October 16, 2007.  The parties stipulated that the

claimant first sustained a compensable injury on July 28,

2003, which injury involved the claimant’s low back and

lumbar spine, while Respondent No. 1 was providing coverage. 

Diagnostic testing in March 2004 also showed disc

desiccation in the claimant’s thoracic spine at T11 and T12. 

An MRI in April 2004 demonstrated a large disc herniation at

T9-T10, along with a prominent disc bulge at T10-11.  Dr.

Lovell operated on the claimant’s lumbar spine in August
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2004.  Dr. Lovell found in March 2005 that the claimant had

reached maximum medical improvement with a permanent

anatomical impairment for his compensable lumbar injury. 

The claimant testified that he returned to work for the

respondent-employer in approximately March 2005.

Respondent No. 2 began providing coverage on August 31,

2007.  The claimant testified that he was involved in an

accidental injury in the respondents’ employ on October 16,

2007.  The claimant testified that he slipped and fell while

coming off of a scaffold, and that his back was “jolted with

a hard twist.”  The claimant testified that he was

“suspended in air and hanging by a leg.”  The medical

evidence of record does not corroborate the claimant’s

testimony that he was “suspended and hanging” on October 16,

2007, but the record does show that the claimant fell on a

scaffold, jerking and twisting his back.  Dr. Lack reported

on October 17, 2007 that the claimant was suffering from

pain symptoms in the area of his abdomen, which would

correspond with a thoracic injury.  The history given on a

November 2007 MRI indicated that the claimant was suffering

from middle and lower back pain.  
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A CT of the claimant’s spine on October 5, 2009 showed

findings including “a moderate compression fracture

identified involving the T12 vertebra, with roughly 50%

reduction in vertebral height, with respect to the adjacent

vertebra.”  The Full Commission notes that a compression

fracture at T12 had not been demonstrated prior to the

October 16, 2007 workplace accident.  We reiterate the

findings of the December 2004 CT of the claimant’s spine,

which showed “The T12-L1 level demonstrates no signs of disc

herniations, abnormal posterior disc bulges, or stenosis.” 

Dr. Jordan began treating the claimant in June 2010.  A

radiology report in August 2010 showed compression fractures

at T12 and Tll.  The Commission notes that desiccation had

been demonstrated in the claimant’s thoracic spine at T11-

T12 in March 2004, but compression fractures at these levels

were not shown until after the October 16, 2007 workplace

accident.  

The Full Commission recognizes Dr. Lovell’s opinion on

December 10, 2007, “I think this is a continuation of the

patient’s old injury and chronic degenerative changes in the

back and not related to a new injury.”  It is within the

Commission’s province to weigh all of the medical evidence
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and to determine what is most credible.  Minnesota Mining &

Mfg. v. Baker, 337 Ark. 94, 989 S.W.2d 151 (1999).  In the

present matter, the Commission must assign minimal weight to

Dr. Lovell’s opinion that the claimant did not sustain a new

injury, because the medical evidence establishes that a T12

compression fracture was shown after the October 16, 2007

work-related accident.  We also recognize Dr. Jordan’s

deposition testimony in October 2010, at which time Dr.

Jordan testified that the compression fractures were “old”

and were not caused by the October 16, 2007 accidental

injury.  During the deposition taken in September 2011, Dr.

Jordan directly contradicted his earlier testimony with

regard to causation.  Dr. Jordan testified in September 2011

that the thoracic disc rupture was “most likely” caused by

the October 16, 2007 accident.  Despite Dr. Jordan’s obvious

inconsistency, however, the objective evidence of record

demonstrates that a compression fracture in the claimant’s

thoracic spine was identified after the October 16, 2007

accident.  There is no evidence of record demonstrating that

the claimant suffered from a compression fracture in his

thoracic spine before the October 16, 2007 accidental

injury.
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The Full Commission therefore finds that the claimant

proved by a preponderance of the evidence that he sustained

a compensable injury on October 16, 2007.  The claimant

proved that he sustained an accidental injury which caused

physical harm to the body.  The accidental injury arose out

of and in the course of employment, required medical

services, and resulted in disability.  The injury was caused

by a specific incident and was identifiable by time and

place of occurrence on October 16, 2007.  The claimant

established a compensable injury by medical evidence

supported by objective findings, namely, the compression

fracture at T12 shown on October 5, 2009.  We find that the

T12 compression fracture was causally related to the October

16, 2007 compensable injury.  

B.  Medical Treatment

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2002).  The

employee has the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary. 

Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W.3d
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445 (2003).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission.  Wright

Contracting Co. v. Randall, 12 Ark. App. 358, 676 S.W.2d 750

(1984).

An administrative law judge found in the present

matter, “6.  Respondent #2 shall pay all reasonable hospital

and medical expenses arising out of and in connection with

the treatment of the compensable injury of October 16,

2007.”  The Full Commission affirms this finding.  We have

found that the claimant proved he sustained a compensable

injury on October 16, 2007.  The evidence demonstrates that

the treatment provided the claimant beginning October 17,

2007 was reasonably necessary in connection with the

compensable injury sustained by the claimant on October 16,

2007.  All of the logical consequences flowing from an

initial injury are the responsibility of the carrier at the

time of the initial incident.  Aetna Ins. Co. v. Dunlap, 16

Ark. App. 51, 696 S.W.2d 771 (1985).  Where the second

complication is a natural and probable result of the first

injury, it is deemed a recurrence and the original carrier

remains liable.  Id.  In the present matter, the Full

Commission finds that medical treatment provided the
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claimant on and after October 16, 2007 was related to the

October 16, 2007 compensable injury rather than the July 28,

2003 compensable injury.  Therefore, we disagree with

Respondent No. 2's argument that benefits should be

apportioned between Respondent No. 1 and Respondent No. 2.  

The Full Commission recognizes that a treating

physician opined no later than April 2005, well before the

October 16, 2007 compensable injury, that the claimant “may

be a candidate for a dorsal column stimulator.” 

Nevertheless, the claimant was never actually treated with

such a stimulator until after the October 16, 2007

compensable injury.  Dr. Jordan implanted an epidural

stimulator on August 5, 2010.  The medical evidence and the

claimant’s testimony indicated that the epidural stimulator

did not successfully reduce the claimant’s pain.  Dr. Jordan

subsequently removed the stimulator, and he performed a

surgical decompression in the claimant’s thoracic spine on

January 27, 2011.  The medical evidence and the claimant’s

testimony both indicated that this surgery performed by Dr.

Jordan successfully alleviated most of the claimant’s

complaints of pain.  Post-surgical improvement is a relevant

consideration in determining whether or not surgery was
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reasonably necessary.  Hill v. Baptist Med. Ctr., 74 Ark.

App. 250, 48 S.W.3d 544 (2001), citing Winslow v. D & B

Mech. Contractors, 69 Ark. App. 285, 13 S.W.3d 180 (2000).  

The Full Commission finds that all of the medical

treatment provided the claimant after the October 16, 2007

compensable injury, including Dr. Jordan’s treatment, was

reasonably necessary in connection with the October 16, 2007

compensable injury.  The Commission’s award of reasonably

necessary medical treatment does not include any of the

treatment provided by Dr. DeFlumere.  Respondent No. 1

contends that it remains responsible for medical treatment

provided by Dr. DeFlumere.  

With regard to liability for the claimant’s

prescription medication, the claimant testified that he was

taking Avinza, Keppra, Lansoprazole, Morphine, and Xanax. 

The claimant testified that Dr. Garlapati was prescribing

his pain medication.  Dr. Jordan testified that he would

defer to Dr. Garlapati on the issue of prescription

medication for pain management.  Dr. Garlapati stated on

March 22, 2010 that he wished to reduce the amount of pain

medications being prescribed the claimant.  Based on the

record currently before us, the Full Commission finds that
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Respondent No. 2 shall be liable for the claimant’s

prescriptions of Avinza, Keppra, Lansoprazole, Morphine, and

Xanax.  We find that said medication is reasonably necessary

in connection with the October 16, 2007 compensable injury

to the claimant’s thoracic spine.        

C.  Anatomical Impairment

Permanent impairment is any permanent functional or

anatomical loss remaining after the healing period has been

reached.  Johnson v. Gen. Dynamics, 46 Ark. App. 188, 878

S.W.2d 411 (1994).  The Commission has adopted the American

Medical Association Guides to the Evaluation of Permanent

Impairment (4th ed. 1993) to be used in assessing anatomical

impairment.  See Commission Rule 099.34; Ark. Code Ann. §11-

9-522(g)(Repl. 2002).  It is the Commission’s duty, using

the American Medical Association Guides, to determine

whether the claimant has proved that he is entitled to a

permanent anatomical impairment.  Polk County v. Jones, 74

Ark. App. 159, 47 S.W.3d 904 (2001).

Any determination of the existence or extent of

physical impairment shall be supported by objective and

measurable physical or mental findings.  Ark. Code Ann. §11-

9-704(c)(1)(B)(Repl. 2002).  Objective findings are those
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findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

2002).  Medical opinions addressing impairment must be

stated within a reasonable degree of medical certainty. 

Ark. Code Ann. §11-9-102(16)(B)(Repl. 2002).  

Permanent benefits shall be awarded only upon a

determination that the compensable injury was the major

cause of the disability or impairment.  Ark. Code Ann. §11-

9-102(F)(ii)(a)(Repl. 2002).  “Major cause” means “more than

fifty percent (50%) of the cause,” and a finding of major

cause shall be established according to the preponderance of

the evidence.  Ark. Code Ann. §11-9-102(14)(Repl. 2002).

An administrative law judge found in the present matter

that the claimant sustained permanent anatomical impairment

in the amount of 38%.  The Full Commission does not affirm

this finding.  Dr. Jordan testified that he assigned the

claimant a 38% rating based on factors including gait

impairment and abnormal sexual and bladder functioning. 

Although the claimant testified that he now has difficulty

walking, there is no probative evidence of record

demonstrating that the claimant has sustained any permanent

damage to his bladder as a result of the October 16, 2007
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compensable injury, or that the claimant suffers from sexual

dysfunction as a result of the October 16, 2007 compensable

injury.  The Full Commission finds that the proper section

of the Guides from which to assign a permanent impairment

rating is found in the 4th Edition, page 3/113, Table 75.  A

CT of the claimant’s spine in October 2009 showed a

compression fracture at T12 “with roughly 50% reduction in

vertebral height.”  Table 75, Section 1, provides for a 3%

whole-person impairment for 26%-50% compression of one

vertebral body in the thoracic spine.

Additionally, Dr. Jordan performed an operation on the

claimant’s thoracic spine at T10.  Table 75, Section II

provides for a 5% impairment of the thoracic spine for “E. 

Surgically treated disk lesion with residual, medically

documented pain and rigidity.”  Based on the 50% compression

fracture at T12 and the surgically treated disk lesion at

T10, the Full Commission finds that the claimant proved he

sustained permanent anatomical impairment in the amount of

8%.  The Full Commission finds that the 8% rating is

supported by objective medical findings, and that the

October 16, 2007 compensable injury was the major cause of
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the 8% permanent anatomical impairment to the claimant’s

thoracic spine.

Based on our de novo review of the entire record, the

Full Commission affirms the administrative law judge’s

opinion as modified.  The Full Commission finds that the

claimant proved by a preponderance of the evidence that he

sustained a compensable injury on October 16, 2007. 

Respondent No. 2 is solely liable for all of the medical

treatment of record provided after the October 16, 2007

compensable injury and shall reimburse Respondent No. 1 for

same, except for treatment provided by Dr. DeFlumere. 

Respondent No. 1 is solely liable for treatment provided by

Dr. DeFlumere.  Based on the record currently before us, and

absent any updated opinions from Dr. Garlapati, the Full

Commission finds that Respondent No. 2. is liable for the

claimant’s prescriptions of Avinza, Keppra, Lansoprazole,

Morphine, and Xanax.  

Respondent No. 2 is liable for temporary total

disability benefits beginning October 16, 2007 and shall

reimburse Respondent No. 1 for temporary total disability in

accordance with the October 25, 2011 Amended Order.  The

claimant proved that he sustained permanent anatomical
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impairment in the amount of 8%, and that the October 16,

2007 compensable injury was the major cause of the

claimant’s 8% permanent anatomical impairment.  Respondent

No. 2 shall be solely liable for the claimant’s 8% permanent

anatomical impairment.  The claimant’s attorney is entitled

to fees for legal services in accordance with Ark. Code Ann.

§11-9-715(Repl. 2002).  For prevailing in part on appeal,

the claimant’s attorney is entitled to an additional fee of

five hundred dollars ($500), pursuant to Ark. Code Ann. §11-

9-715(b)(Repl. 2002).  Respondent No. 2 is liable for

attorney’s fees in accordance with the October 25, 2011

Amended Order.  We note the parties’ agreement that

Respondent No. 3, Second Injury Fund, is not liable for

attorney’s fees in the present matter.

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

Commissioner McKinney concurs in part and dissents in part.

CONCURRING AND DISSENTING OPINION

          I respectfully concur, in part, and dissent, in

part, from the majority opinion.  Specifically, I concur in
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the finding that the claimant sustained an 8% permanent

anatomical impairment.  However, I dissent from the majority

finding that Respondent No. 2 is solely liable for the

claimant’s prescriptions after October 16, 2007. 

          While I would concede that the claimant’s October

16, 2007, thoracic compression fracture and resulting

herniated disc was a new injury resulting from an

independent cause, in that this finding is based primarily

upon medical evidence supported by objective findings, I

disagree that Respondent #2, NFI, should be liable for

medications that were prescribed prior to this injury for a

pre-existing condition.  In particular, I find NFI’s

argument that it should be liable only for its proportionate

share of the increase of the cost of medication over the

baseline level established prior to October 16, 2007,

persuasive in that, as NFI correctly contends, the medical

records establish that the claimant was taking numerous

prescription medications as of the date of his compensable

2007 injury for his compensable lumbar injury of 2003. 

Moreover, as NFI further asserts, “No one would seriously

argue that a thoracic injury on October 16, 2007, cured the
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lumbar condition causing pain requiring care and medication

before October 16, 2007.” 

          While the majority has excluded NFI from liability

for medical treatment rendered to the claimant by Dr.

DeFlumere, it has made NFI responsible for medications which

were previously prescribed by Dr. DeFlumere for symptoms

associated with his 2003 lumbar injury.  More specifically,

a medical report dated July 30, 2007, reflects that Dr.

DeFlumere had prescribed the clamant Methadone, Avinza,

Lortab, Baclofen, Xanax, Prevacid, Lidoderm, and Effexor.  

          The record indicates that Dr. DeFlumere ceased

treating the claimant in or about June of 2009.  Thereafter,

the clamant came under the care of Dr. Butch Garlapati for

the management of his pain.  And while the treatment that

the claimant has received from Dr. Garlapati initially

included treatment for increased symptoms due to his

thoracic injury, the claimant reported a decrease in pain

associated with this injury following his surgery of

January, 2011.  In fact, the claimant testified that his

level of pain decreased from an 8 to 10 out of 10, back down

to 4 to 5 out of 10, which is the level of pain he reported

prior to his October 16, 2007, injury.  However, the
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claimant testified that he continues under the direction of

Dr. Garlapati to take Avinza, Keppra, Lansoprazole

(Prevacid), Morphine, and Xanax.    

          Notwithstanding that Dr. Garlapati has apparently

decreased the claimant’s medications, because the claimant

continues to be prescribed medications that he took for the

treatment of his 2003 injury, and because he now rates his

pain at the level he experienced prior to his 2007 injury, I

find that NFI should not be liable for those medications

previously prescribed to the claimant for the treatment of

his 2003 injury.  Therefore, I dissent from that portion of

majority opinion that places liability for the claimant’s

current medications solely on NFI.

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

          I must respectfully concur, in part, and dissent,

in part, from the majority opinion.  I specifically concur

in the finding that Respondent No. 2 is liable for the
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claimant’s prescriptions of Avinza, Keppra, Lansoprazole,

Morphine and Xanax.  I also concur with the balance of the

majority opinion, with the exception of the 8% permanent

impairment rating.  I respectfully dissent from this

finding.  After a de novo review of the record, I would

award the claimant the 19% impairment rating assigned by Dr.

Richard Jordan for gait derangement.

          Permanent impairment is any permanent functional

or anatomical loss remaining after the healing period has

been reached.  Johnson v. Gen. Dynamics, 46 Ark. App. 188,

878 S.W.2d 411 (1994).  The Commission has adopted the

American Medical Associates Guides to the Evaluation of

Permanent Impairment (4th Ed. 1993) to be used in assessing

anatomical impairment.  See Commission Rule 09.34; Ark. Code

Ann. §11-9-522(g)(Repl. 2002).  It is the Commission’s duty,

using the American Medical Association Guides, to determine

whether the claimant has proved that he is entitled to a

permanent anatomical impairment.  Polk County v. Jones, 74

Ark. App. 159, 47 S.W.3d 904 (2001).

          Any determination of the existence or extent of

physical impairment shall be supported by objective and

measurable physical or mental findings.  Ark. Code Ann. §11-
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9-704(c)(1)(B)(Repl. 2002).  Objective findings are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

2002).  Medical opinions addressing impairment must be

stated within a reasonable degree of medical certainty. 

Ark. Code Ann. §11-9-102(16)(B)(Repl. 2002).

          Permanent benefits shall be awarded only upon a

determination that the compensable injury was the major

cause of the disability or impairment.  Ark. Code Ann. §11-

9-102(F)(ii)(a)(Repl. 2002).  “Major cause” means “more than

fifty percent (50%) of the cause”, and a finding of major

cause shall be established according to the preponderance of

the evidence.  Ark. Code Ann. §11-9-102(14)(Repl. 2002).

          Dr. Richard Jordan testified that he assigned the

claimant a 38% rating based on factors including gait

impairment and abnormal sexual and bladder functioning.  In

his deposition testimony, Dr. Jordan stated:

Q: Let me ask you, how did you arrive at
the 38-percent rating?

A: Okay. We used the Fourth Edition, and
based on the spinal cord injury and the
fact that he has altered station and
gait, that is to say his impaired
walking and standing, okay? And then
he’s been impotent since ‘07, that gets
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a factor. And he has altered bladder
function, and that gets a factor.
          And then you go to that table
of combined factors, and you add them
up, add two together and get a number,
add the third one and it gives you
another number. You know, they don’t add
up arithmetically.

Q: I understand.

A: You’ve got the table of combined
values.

Q: Did you do the DRE for the rating, or
the Table 75, or do you recall for just
the rating of the disc?

A: No, I didn’t do the disc. I went
through his physical status as he is
now.

Q: Okay. And you used – what, he has a
gait derangement?

A: Oh, of course.

Q: Okay. And how much - Do you know what
percentage you gave him for each one of
the things that cumulatively added up to
38?

A: Seems like he’s got 19 for gait, 9
for bladder -

Q: How - I’m sorry.

A: I don’t remember exactly.  If you
need me to, I can go back and get the
book and do it again, but, you know -

Q: Well, I mean, 38% is a pretty stout
rating, so I’m -



Reddick - F403232 & F711094 40

A: He deserves it.  I mean look at him. 
Have you ever looked at the man?  I
don’t think you have.

          The majority has rejected Dr. Jordan’s rating

stating that there is no medical evidence of sexual

dysfunction or bladder dysfunction.  I agree.  However, I do

not agree with the majority that Table 75 is the correct

means of determining the claimant’s rating.  While the

Commission has the authority to resolve conflicting

evidence, including medical testimony, Foxx v. American

Transp., 54 Ark. App. 115, 924 S.W.2d 814 (1996), the

Commission may not arbitrarily disregard medical evidence or

the testimony of any witness. Coleman v. Pro-transportation,

97 Ark. App. 338, 249 S.W.3d 149, (2007).  While Table 75

may be the preferred means of this Commission for assigning

ratings, it is not the only Table in the Guides applicable

to this claim.  Dr. Jordan, the treating physician, chose to

use Table 13, and in my opinion, his decision to use Table

13 cannot be disregarded.  In deposition, Dr. Jordan again

calculated the rating:

A: (Examining book and calculating on
paper) Okay.  It’s Table 13, Page 148,
4-148, Impairment of Gait 19 described
as “Patient can rise to a standing
position and can walk some distances
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with difficulty and without assistance,
but is limited to level surfaces.
That’s exactly where he is.

          My review of Table 13 of the Guides shows that Dr.

Jordan’s 19% rating for the claimant’s gait derangement is

correct.  As such, I would award the claimant a 19% rating.

          For the aforementioned reasons, I must

respectfully concur, in part, and dissent, in part, from the

majority opinion.

                                                       
                        PHILIP A. HOOD, Commissioner


