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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G010287   

GABRIEL RAMIREZ,
EMPLOYEE                               CLAIMANT

WAL-MART ASSOCIATES,
EMPLOYER                               RESPONDENT

CLAIMS MANAGEMENT, INC.,
INSURANCE CARRIER/TPA                  RESPONDENT

OPINION FILED FEBRUARY 15, 2012

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE CURTIS L.
NEBBEN, Attorney at Law, Fayetteville, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed October 4, 2011.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The stipulations agreed to by the parties at
the pre-hearing conference conducted on
February 8, 2011, and contained in a pre-
hearing order filed February 14, 2011, are
hereby accepted as fact.

2. Claimant has failed to prove by a
preponderance of the evidence that he suffered
a compensable gradual onset injury to his hand
and wrist while employed by the respondent.
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We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

The claimant alleges that he sustained compensable

injuries that are governed by the Arkansas Workers’

Compensation Act, A.C.A. § 11-9-101 et seq.  The

claimant’s alleged injuries are, indeed, injuries that

are covered by the Act; however, the claimant has failed

to establish the elements necessary to prove these

compensable injuries by a preponderance of the evidence. 

Therefore we affirm and adopt the October 4, 2011

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 
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IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion. After a de novo review of the record, I find

that the claimant sustained a compensable gradual onset

left hand injury, and I would award benefits

accordingly.

          The Court found, in Wal-Mart Stores, Inc. v.

Leach, 74 Ark. App. at 234, 48 S.W.3d 540 (Ark. App.

2001):

A claimant seeking benefits for a gradual-
onset injury must prove by a preponderance of
the evidence that: (1) the injury arose out of
and in the course of his or her employment;
(2) the injury caused internal or external
physical harm to the body that required
medical services or resulted in disability or
death; and (3) the injury was a major cause of
the disability or need for treatment. 
Furthermore, objective medical evidence is
necessary to establish the existence and the
extent of an injury but, it is not essential
to establish the causal relationship between
the injury and the job.
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On April 4, 2011, Dr. David Tucker, stated:

He was seen and evaluated on 12/02/10 and
several times in the past.  He was noted to
have severe pain of his left hand with
swelling, tenderness, and pain on repetitive
activities.  He does use a knife at work and
does repetitive movement with that.  He had
carpal tunnel syndrome on the right previously
with a carpal tunnel release.  He had a nerve
conduction study approximately a year and a
half ago, which showed no sign of carpal
tunnel on the left; however, he reports the
pain and discomfort has been worsening
recently.  He does have tendonitis of the left
wrist and hand.  Both carpal tunnel syndrome
and tendonitis are caused by repetitive
movements of the hand and wrist, and if his
work activities involve that, certainly could
be a causative or contributing agent to his
present problem.

          Dr. Tucker clearly notes the objective finding

of swelling. He also states his opinion on causation. 

Although the respondent’s doctor, Dr. Konstantin

Berestnev, states he did not note swelling in his

report, he did prescribe Naprelan, which is used as a

pain reliever and anti-inflammatory medication.  The

objective finding of swelling was noted by Dr. Tucker

and, although Dr. Berestnev does not state that there is

swelling, he was clearly using Naprelan to treat

inflammation/swelling.  As such, I find the claimant has

proved the objective finding element.
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          As for causation, Dr. Tucker opined that the

injury was related to the claimant’s work.  Dr.

Berestnev found that the claimant was suffering from

tendonitis, and stated that the injury was caused by,

“cumulative trauma from repetitive impact.”  Both

doctors agree that it was caused by repetitive actions

and use, which clearly are related to the claimant’s

work.

          The claimant testified at the hearing that he

did three main jobs for the respondent, and that they

were all rapid and repetitive.  One was “picking”, which

entailed the use of a laser gun and label machines with

his left hand.  In that job, he used the three fingers

in which he began having pain.  It should also be noted

that the claimant is left-handed.  The claimant

testified that, at the time of his injury, he was

working 50 hours a week and, depending on the day, would

perform the “picking” job up to 10 hours a day.

          “Putting” was another job he performed.  In

that position, he also used the laser gun and the label

maker.  He also did “boxes”, which required that he cut

many cord ties of boxes that come on a pallet with 240-

360 boxes in packages of 10. 
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          The claimant testified that all of these jobs

were time sensitive, because they were expected to meet

a set production number each day.  The claimant was

required to work quickly. Positions that have high

quotas per day are performed rapidly in order to ensure

that the quota is met.  Therefore, I find that the

claimant’s jobs were not only repetitive, but also

clearly rapid.  With regard to the fact that the

claimant performed more than one job, the strict

definition of “rapid repetitive motion” includes

multiple tasks involving different movements which could

be considered together to satisfy the repetitive element

of “rapid and repetitive motion.”  Baysinger v. Air

Systems, Inc., 55 Ark. App. 174, 934 S.W.2d 230 (1996).

          Based on the medical record and the claimant’s

credible testimony, I find that the claimant has proved

all of the elements necessary for a compensable gradual

onset left hand injury.

          For the aforementioned reasons, I must

respectfully dissent. 

     ______________________________
                         PHILIP A. HOOD, Commissioner


