
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F213364    

THOMAS B. QUEEN,
EMPLOYEE CLAIMANT

NORTEL NETWORKS, INC.,
EMPLOYER RESPONDENT

TRAVELERS PROPERTY & CASUALTY COMPANY,
INSURANCE CARRIER RESPONDENT

OPINION FILED APRIL 20, 2012

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE H. OSCAR HIRBY,
Attorney at Law, Little Rock, Arkansas.

Respondent represented by the HONORABLE PHILLIP CUFFMAN,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The Arkansas Court of Appeals has reversed the

Commission’s decision in the above-styled matter and has

remanded for additional findings.  Queen v. Nortel Networks,

Inc., CA11-562 (Feb. 29, 2012).  Based on our de novo review

of the entire record, and in accordance with the mandate

from the Arkansas Court of Appeals, the Full Commission

finds that the claimant proved he sustained a compensable
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injury.  The claimant proved he was entitled to reasonably

necessary medical treatment and temporary total disability

benefits.  

I.  HISTORY

Thomas Queen, now age 33, testified that he became

employed as a field technician for the respondent-employer

in June 2000.  Mr. Queen testified that he purchased a “love

seat” from a friend, Cathy Zmudzinski, on February 17, 2001. 

The claimant testified that Cathy Zmudzinski and the

claimant’s father assisted him in loading the small sofa

into the claimant’s truck.  Ms. Zmudzinski corroborated the

claimant’s testimony in that regard, and testified that she

did not recall the claimant sustaining an injury as a result

of moving the piece of furniture.      

The parties stipulated that an employment relationship

existed on February 18, 2001.  Although the claimant was

represented by counsel, the administrative law judge

conducted a  direct examination:  

Q.  And tell me how you got hurt?

A.  It was February 18th.  I was moving my
employee tool box from my vehicle to another
employee vehicle.  As I was clearing the back
seat, the tool box dropped.  Instead of letting go
of the tool box, I held on to it and it pinned my
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arm.  And I just had discomfort at the time,
through that evening.  But as the day progressed,
the evening progressed, it got progressively
worse.  

Q.  And tell me about this tool box.  How heavy?

A.  75 pounds.

Q.  And did you report the accident to anyone?

A.  At the time I reported it to my supervisor.

Q.  And who’s that?

A.  At the time it was my father....Bruce Queen.

Q.  And when did you report it?

A.  Right there and then, because he heard my
scream, and he came out.

The claimant’s father, Bruce Queen, testified that he

was employed as a Senior Field Technician for the

respondent-employer on February 18, 2001.  The claimant’s

attorney examined Bruce Queen:

Q.  At any time, any time in that move of that
love seat, did Thomas pull his shoulder, hurt
himself in any way?

A.  No, sir.  Never....

Q.  Now, on the way down, would you tell us what,
when you first learned that he had picked up the
box and hurt himself.

A.  Like I said, his mother and I were sitting on
the back porch and we heard him cry out.  And we
immediately got up, went out to find out what was
going on.  He indicated that with the extraction
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of his tool box out of his truck, that it had
started to slip.  Instead of letting go, he was
trying to - he held on to it.  It went to the
ground and pulled his right shoulder.  

The claimant was seen at Cabot Medical Clinic on

February 19, 2001, at which time the treating nurse’s

history indicated, “R arm hurting & swollen started Sun

after moving furniture.”  A handwritten doctor’s note also

appeared to indicate that the claimant complained of ulnar

pain after “lifting 75 lbs tool box.”  The diagnosis

appeared to be “R shoulder pain.”  

An MRI of the claimant’s right shoulder was taken on

February 19, 2001:

HISTORY: Right shoulder pain following lifting
injury....

FINDINGS: There is no evidence of an acute or
subacute muscular or tendinous injury of the
rotator cuff musculature.  Limited evaluation of
the deltoid muscle is also unremarkable.  There
are no advanced degenerative changes of the
acromioclavicular joint.  There is a type I
acromion.  Impingement is not suspected.  The bone
marrow signal intensity is normal on all
sequences.  There are no juxt-articular fluid
collections that would suggest an occult tear of
the rotator cuff.  The glenoid labrum is grossly
normal.  The biceps tendon is in situ.  

IMPRESSION: No imaging explanation for the
patient’s discomfort and lack of mobility.
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A note at Cabot Medical Clinic on February 21, 2001

indicated that the claimant “has swollen R hand....Can’t

lift arm abduct because of pain.”  The assessment was

“Rotator cuff vs. cervical plexus injury.”

Dr. Charles Schultz performed electrodiagnostic testing

on February 26, 2001 and gave the following impression:

Abnormal EMG/NCS of the right upper extremity. 
There is evidence of poor activation of the right
C5-6 innervated muscles.  This could represent a
cervical radiculopathy or a brachial plexus
lesion.  I clinically feel a brachial plexus
lesion is by far most likely.  An MRI of the
cervical spine will answer this question.  If
the MRI is negative this most likely is a right
brachial plexus lesion.  I would repeat the
EMG/NCS in one month to help with prognosis.  This
repeat study would help in clarifying the extent
of damage.  There is no electrophysiological
evidence of a left median neuropathy at the wrist,
or a left ulnar neuropathy at the elbow.    

An MRI of the claimant’s cervical spine was done on

March 5, 2001, with the impression, “Essentially normal MR

scan of the cervical spine.”

Dr. Marty Siems began treating the claimant on March 6,

2001: “Mr. Queen is a 22-year-old white male who was lifting

a tool box out of the back of a pick-up truck and it

suddenly fell to the ground jerking his right arm.  He has

pain to the upper extremity since then.  Prior to seeing me,

he has had an MRI of the cervical spine which is normal, an
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MRI of his shoulder which is normal and electrical studies

which were consistent with a C5-C6 upper brachial plexus

stress injury.”  Dr. Siems examined the claimant and noted,

“Mild swelling to his forearm and wrist.  He did report that

he has had quite a bit of swelling to his entire arm which

has slowly been resolving over the past week.  ASSESSMENT: 

Brachial plexus injury.  PLAN: Continue to work with

shoulder range of motion exercises.  We will see him back in

one month.  One-arm light duty only.”

Dr. Siems’ assessment on April 19, 2001 was “Brachial

plexus injury.  PLAN: We will start him in physical therapy

with work hardening and strengthening.  We will see him back

in three weeks.  We will keep him off work until then.”  The

claimant was evaluated for physical therapy on April 24,

2001: “Patient is a 22 year old white male, who injured his

Brachial Plexus within the (R) shoulder while lifting a tool

box.  This occurred on 02-18-01.  Today he C/O pain &

tenderness throughout the entire (R) shoulder.  Pain

increases with over use.  Pain decreases with rest.  He

denies any numbness & tingling or radicular symptoms at this

time. He does state infrequent swelling of the (R) hand.” 

The physical therapist assessed “(R) Brachial Plexus injury. 
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Goals are to decrease pain, increase mobility, return to

good functional status.”  The claimant began a regular

program of physical therapy treatment.  

An MRI of the claimant’s right shoulder was taken on

August 15, 2001, with the following impression:

Signal abnormality in the undersurface of the
supraspinatus tendon consistent with a partial
thickness tear.  There is no MRI evidence of a
complete thickness tear.  If this is clinically a
concern, further evaluation with arthrogram could
be performed.  

Dr. Siems noted on August 21, 2001, “Mr. Queen returns

today for evaluation after his MRI.  It was read as a signal

abnormality of the underneath surface of the supraspinatus

consistent with a partial thickness tear.  PLAN: I have

discussed his finding with him at length and would like to

proceed with an arthrogram.”  

Dr. Siems noted on August 28, 2001, “Mr. Queen presents

after an arthrogram which was read as normal.  He is having

continued shoulder pain mostly at night and with overhead

activities....I have discussed this with him at length and

would like to proceed with an arthroscopy, diagnostic and

subacromial decompression as well through the arthroscopic.” 

Dr. Siems performed an operation on October 8, 2001:

“1.  Right shoulder arthroscopy.  2.  Right shoulder
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arthroscopic acromioplasty.”  Dr. Siems noted during

surgery, “He had quite a bit of erythema to his anterior

synovium in the region of the middle glenohumeral ligament

and at the biceps tendon in this intrascapular layer....The

supraspinatus and infraspinatus insertion had some mild

fraying but otherwise was intact.”  The pre- and post-

operative diagnosis was “Right shoulder impingement.”

The claimant testified that he did not experience any

relief from Dr. Siems’ surgery.  The claimant was provided

continued physical therapy and followed up with Dr. Siems on

March 14, 2002:

Mr. Queen has been undergoing physical therapy
again and has had some mild improvements but he
still has quite a bit of shortcoming.  He was
cooking rice the other night and began having
swelling in his forearm and wrist and tremors
which lasted throughout the evening.  His initial
presentation from his injury was a stretching
mechanism from pulling a toolbox.  He had severe
pain at that point and almost had a portion that
was felt to be milder pain to be a brachial plexus
which was back at that time with electrical
studies.  The electrical studies returned to
normal.  He was still having pain and limits in
his active use of his arm.  He underwent two MRIs. 
The second MRI showed a little bit of underneath
surface signal.  He underwent arthroscopy which
showed some inflammation of the anterior capsule
but structurally was intact.  He did have some
minimal fraying of the supraspinatus insertion and
underwent acromioplasty.  A few months out, he
really had no more improvements preop and postop. 
We have tried steroid injections, rest, medicines
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and therapy with continued problems as noted
above....

ASSESSMENT: Shoulder pain.

PLAN: I have discussed this with him at length
today.  I do not think surgical intervention will
do much for him at this point.  Arthroscopy and
acromioplasty certainly did not provide him a lot
of gain this past fall.  We discussed a possible
second opinion and would be glad to assist him
with records with this.  I am not sure if he will
be able to do any heavy manual labor in the next
months.  A functional capacity evaluation would
help in determining this, however, his insurance
company has denied this in the past.  He will
think about all of this and get back with us.    

Dr. David N. Collins examined the claimant on May 15,

2002:

Mr. Queen is a 23-year old patient, apparently
seen for a second opinion regarding his right
shoulder.  The source of the referral is
unknown....
His chief complaint is right shoulder pain.  He
apparently sustained an injury to the right
shoulder on 2/18/01.  He describes an event where
he was moving a 60-pound tool box out of his truck
to be placed into an adjacent van.  During the
process, the toolbox came off the back seat of his
pickup and fell toward the ground.  It never left
his hand, and a longitudinal force was applied to
the extremity.  He had a sudden onset of pain.  He
does not describe an instability event. 
Associated symptoms include paresthesias and
diminished motor function.  He reports the acute
onset of ecchymosis and swelling.  The accident
occurred at his home.  He denies previous problems
to the right shoulder.  There are no problems on
the contralateral side.  He apparently sought care
prior to seeing Dr. Siems.  Work up prior to
seeing Dr. Siems included MRI of the cervical
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spine (which is reported as normal), MRI of the
shoulder (which is reported as normal), and
electrodiagnostic studies consistent with C5-6
brachial plexus injury.  He was treated for a
neurologic lesion and placed on one-arm duties. 
Physiotherapy was later employed....He received an
injection into the subacromial space on 6/26/01. 
MRI suggested partial-thickness cuff tearing. 
Arthrogram was reported as normal.  He underwent
arthroscopy of the shoulder including subacromial
decompression.  In review of the report of the
operation performed on 10/8/01, the patient was
recognized to have “quite a bit of erythema to his
anterior synovium in the region of the middle
glenohumeral ligament and of the biceps tendon”. 
The supraspinatus and infraspinatus insertions had
“some mild fraying”.  No other abnormalities were
identified.  There were no acute complications
related to his surgical treatment....

He feels that surgery did nothing to improve his
symptoms.  He notices popping and numbness in the
hand, pain both in the posterior and anterior
aspects of the shoulder, and reports that the
lateral side of his neck and face go numb.  He
reports tremors and swelling with strenuous use of
the right upper extremity.  He is currently on
disability....

Dr. Collins’ impression was “1) Traction injury, right

upper extremity with initial root stretch.  2) Status post

acromioplasty.  3) Continued shoulder pain - Etiology

unknown.  Rule out internal derangement.  Rule out

significant partial rotator cuff tear.”  Dr. Collins’

recommendations were, “The patient’s symptoms exceed the

objective findings.  Nevertheless, there was some evidence

to suggest rotator cuff tearing.  To rule out progression in
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this not otherwise at-risk individual based on age alone, I

would recommend MRI arthrogram.  He has had normalization of

electrodiagnostic studies.  He may require a triple phase

bone scan.  We will proceed accordingly.  At the present

time, there is no change in his work status.”

An MRI of the claimant’s right shoulder was done on May

21, 2002, with the impression, “Normal MR arthrogram of the

right shoulder.”  A triple-phase bone scan of both shoulders

was done on May 21, 2002, with the impression, “Normal

triple phase bone scan of both shoulders.”      

     The claimant followed up with Dr. Collins on June 4,

2002: “Mr. Queen’s imaging studies are negative....I think

his pain is on the basis of mechanical stiffness....I would

like to have him see Robert Casali, MD, to rule out a

vascular lesion.”  Dr. Robert E. Casali examined the

claimant on June 26, 2002: “This patient is 23 years old and

had the onset in February 2001 when he dropped a toolbox

with some arm injury; the right arm was swollen.  Dr. Casali

noted, “the arm appears very minimally swollen today, no

cyanosis....Impression: 1.  Possible subclavian vein

encroachment or stenoses.”  
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A right arm venogram was done on June 27, 2002, with

the impression, “No evidence of significant occlusive

disease in the veins of the right arm.”  The claimant

returned to Dr. Casali on July 1, 2002: “I discussed the

venogram findings were normal.  No vein encroachment, no

venous problems.  Not sure what is causing his problem. 

Discussed weight loss.  Exercise of the shoulder girdle

muscle.  Talked to Dr. Dave Collins.  Return to see us PRN.” 

Dr. Collins reported on July 30, 2002:

Mr. Queen returns in follow up of his right upper
extremity.  His symptoms are essentially
unchanged.  Dr. Casali believes there is weakness
and compression....
From an orthopaedic standpoint, he has stiffness
which may be imparting some mechanical dysfunction
on the shoulder.  The other symptoms are out of
the realm of orthopaedics.  
RECOMMENDATIONS: I would suggest that he follow
these with a neurologist or Dr. Casali.  He is
released to return to work without restrictions. 
He will also be provided with a physiotherapy
program to emphasize flexibility and exercises
for thoracic outlet syndrome.  He is discharged
from my care.

  
The claimant resumed physical therapy on August 1,

2002, at which time a physical therapist assessed “Thoracic

outlet syndrome (R) shoulder.”      

The claimant’s testimony indicated that he returned to

work for the respondent-employer on September 6, 2002. 
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However, the parties stipulated that the claimant’s

employment was terminated on September 9, 2002.  The

claimant testified that the respondents’ operations manager

told him “the company was doing lay-offs and due to my

situation of not really being a hundred percent, and that

there was, I was low man on the totem pole, and that they

were doing mass lay-offs, that I was one of the first

choices, the candidates, to be laid off.”

The claimant testified that he attempted to work at a

meat processing plant following his termination by the

respondents, but left after two weeks because he could not

perform the physical labor required, and “I started swelling

again.”  

An MRI of the claimant’s cervical spine was performed

on November 25, 2002, with the impression, “Normal MRI of

the cervical spine.”

The claimant testified that he became employed at

Remington in January 2003.    

The claimant followed up with Dr. Casali on January 20,

2003: “Exam today reveals tenderness over the right lateral

and medial neck, just above the clavicle.  He cannot flex

his neck to the left to touch his shoulder without intense



Queen - F213364 14

pain.  The arm has very minimal, if any, swelling today. 

Not cyanotic.  Discussed two things: first, a neurosurgery

consult which was arranged with Dr. Zack Mason, who I called

today.  Second is that, if nothing else is found, recommend

a first rib removal.  Discussed in detail that this may not

cure him.  His pain may not be improved.  Otherwise, I know

of nothing else that can be done at this point in time.”  

Dr. J. Zachary Mason examined the claimant on January

29, 2003: “He has had an MRI scan of his cervical spine done

in November of 2002, which is reported as a normal

study....I have reviewed the MRI scan with him, which is

basically a normal study and does not show any cervical

herniations, no spinal cord nor nerve root compromise.  I do

not see anything here of a surgical nature, and have

suggested to him that this may possibly be thoracic outlet

syndrome and have advised him to get back with his family

physician for plans for referral and treatment of thoracic

outlet syndrome.  I have released him from my care, as there

are no neurosurgical findings here requiring surgical

intervention.”

The claimant returned to Cabot Medical Clinic on March

6, 2003.  A notation at that time appeared to indicate,
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“Trying to work at Remington now.  Felt pop - shoulder face

went numb & finger spasmed ....”  The assessment was “1)

Thoracic outlet syndrome.  2) Carpal pedal spasm.  3)

Numbness of face.”  

An MRI of the claimant’s brain was done on March 14,

2003, with the impression, “A single tine punctate area of

increased signal is present in the right front parietal

white matter.  This is nonspecific findings.  Otherwise

normal MRI of the brain.”  

The claimant testified that he was employed with

Remington until March 2003.  The claimant testified that he

became a commissioned security guard for Professional

Protection Services in April 2003.  

Dr. Casali noted on July 23, 2003, “This man returns,

no better.  He has pain in his shoulder going down the arm,

fingers are numb.  He cannot sleep on his right side at all

because of the symptoms.  He cannot use the right arm of any

consequence because of pain....IMPRESSION: 1) Possible right

Thoracic Outlet Syndrome.  Discussed again the possibility

of removing his first rib.  Discussed that this may not

improve his symptoms.  This may cause symptoms to be worse. 

He is well aware of the above.”
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Dr. John F. Eidt examined the claimant on August 26,

2003:

This is a 24-year-old man who is here for the
evaluation of arm pain.  He said that three years
ago in February he sustained a traction injury on
his right arm when he picked up a heavy toolbox
out of a truck and stretched his right arm.  He
had the immediate onset of pain and he has had
basically intermittent pain ever since.  He
has seen a variety of orthopedic surgeons,
neurosurgeons and vascular surgeons without
complete resolution.  He has been treated by
physical medicine and he has had rehabilitation
for several months....

On examination, he has good radial pulses in all
positions.  He is very tender right across his
clavicle and almost excessively so.  He has no
swelling and there is no discoloration and no
cyanosis.  He has normal sensation to gross touch
in both upper extremities.  He says that he is
actually getting a few symptoms in his left upper
extremity now.

FINDINGS: On review of the venogram that was done
on 06/27/02 that basically was normal and shows no
evidence of thoracic outlet compression.  

IMPRESSION/PLAN: My impression is that he is for a
question of whether he should have a first rib
resection.  I really think first rib resection
would not make sense in a guy who has a traumatic
injury to his brachioplexus.  I see no evidence
of arterial or venous compromise.  I told him that
I thought that there was very little chance that
first rib resection would have any beneficial
impact on him.  I did suggest that he see a
neurosurgeon or a neurologist to assess the
possibility of reflex sympathetic dystrophy and he
told me that he would follow up on that.  I
also suggested that he see Dr. Robert W. Thompson
up at Washington University who is an expert in
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thoracic outlet syndrome and that I would
recommend his evaluation.  I did not arrange for
follow up.

Dr. Ali Krisht examined the claimant at UAMS Medical

Center on September 16, 2003:  “Mr. Queen is a patient who

is referred for evaluation of a brachial plexus injury. 

Apparently, the patient was lifting a heavy tool box and

this led to a stretch injury involving his right upper

extremity....IMPRESSION: Brachial plexus injury with

residual chronic pain syndrome.  RECOMMENDATIONS: I

discussed the different aspects of the problem with the

patient and the fact that he is lucky that he has had

significant improvement and this did not end up as a root

nerve avulsion injury, which has a poor prognosis for

improvement.  I think a lot of the discomfort and pain he is

having is due to the part of the healing of the brachial

plexus.  Some of it may result in chronic pain syndrome and

as a result, I suggested that we try Tegretol and also to

refer him to Dr. Rudnicki in the neurology department for

evaluation of his carpal tunnel to rule out carpal tunnel

syndrome.  Otherwise, we will follow him accordingly.”    
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The claimant sought emergency treatment at University

Hospital on October 23, 2003: “Pt c/o shoulder pain, from

accident 3 years ago.”    

The claimant wrote on a UAMS Medical Center

questionnaire dated March 18, 2004 that his current

occupation was Security Guard.  The claimant indicated that

he was employed full-time with Professional Protection

Services.  An examining physician’s impression on March 18,

2004 was “No evidence of neurological problem.”  

Dr. D. Gordon Newbern examined the claimant on April

19, 2004 and gave the following assessment:

25-year old white male, now 3 years and 2 months
after a sudden traction-type injury to his right
arm and shoulder that has not responded much to
considerable amounts of therapy including
arthroscopy of the shoulder and acromioplasty, and
physical therapy (which actually seems to
aggravate his symptoms).  His injury seems to have
some mechanical component but also very important
neurologic component.  This is evidenced by
improvement of his symptoms on Carbatrol
(carbamazepine, an antiseizure medication).  

I am not certain what type of surgical procedure
could be done to possibly help his symptoms and
any additional surgery might have a significant
chance of worsening his symptoms.  

I think the recommendation of helping him to
manage pain on a chronic basis is also a
reasonable suggestion.  
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Dr. Newbern planned the following: “1) He desires to

get a definitive disability rating, which I think should be

done by shoulder experts and neurology.  He has seen such

experts in the past.  2) From a practical standpoint, I

think he should continue to try to pursue work that would be

of very light nature, not requiring him to lift anything of

any significant weight in any repetitive manner.  With this,

it is possible that he could reasonably function.  3) I told

the patient that I would discuss his case with Dr. Collins.”

The claimant testified that he was employed with

Professional Protection Services until August 2004.  The

claimant became a consul operator for another security

company in August 2004.        

A CT of the claimant’s head was taken on September 14,

2004, with the impression, “Negative head CT.”  An x-ray of

the claimant’s right shoulder was done on September 14,

2004, with the findings, “There is no fracture or

subluxation.  The AC joint appears intact.”

The claimant testified that he became employed as a

civilian contractor for the U.S. Air Force beginning in

January 2005 until June 2005.  The claimant was employed

with AT&T from October 2005 until June 2007.  
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The claimant was seen at UAMS Medical Center on March

11, 2008: “Pt awoke early Monday morning with symptoms

including R sided numbness and decreased control, slurred

speech, blurred vision in R eye with drooping.  Saw PCP this

morning and was told to come to ER for further evaluation.” 

A CT of the claimant’s brain was performed on March 11,

2008, with the following impression: “1.  Hypodensity seen

within the left external capsule which may represent

artifact, however, an age indeterminate lacunar infarct

cannot be excluded.  A MRI of the brain could be performed

for further evaluation.”

The claimant testified that he became employed as a

customer service specialist for Cardinal Health in April

2008.  The claimant was given an off-work slip from Cabot

Medical Clinic dated June 11, 2008:  “Thomas is currently

unable to perform the duties of his job.  We are adjusting

his medication and getting an appointment with a specialist. 

This could take 3-4 weeks.”  The claimant testified that he

returned to work for Cardinal Health in August 2008.    

Dr. Butchaiah Garlapati performed Stellate Ganglion

Blocks, C7 Right on February 13, 2009 and September 18,

2009.
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The claimant participated in a Functional Capacity

Evaluation on October 13, 2009.  

Dr. Kevin J. Collins reported on November 6, 2009:

The patient is here specifically for an impairment
rating....On 02-18-01, he was dropping a 70 pound
toolbox and he stretched his shoulder.  He has had
constant stabbing pain in his right shoulder ever
since, neck pain and occasional left sided
pain.  He has numbness in his right hand, arm,
face, along with some blurriness in his right eye. 
He has severe constant pain....Patient is unable
to use his arm as a right hand dominant person,
that is a problem....

Of note, there is a copy of a Functional Capacity
Evaluation (FCE).  He had this done on 10-13-09. 
He gave a reliable effort and demonstrated ability
to perform in a light classification of work as
defined by the Department of Labor Guidelines,
normal work day with limitations noted above....

ASSESSMENT/PLAN: Patient with work-related injury,
has evolved to Reflex Sympathetic Dystrophy (RSD),
question of brachial plexopathy as well.  Patient
gave a good effort with his FCE.  Certainly think
that is the maximum he will be able to do is light
duty.  It seems like the job he has is commiserate
with that.  The other issue is narcotic usage,
could make him a little less mentally sharp, but
he really doesn’t take that much....

Dr. Collins assigned the claimant a 51% whole-body

impairment rating.      

A pre-hearing order was filed on December 9, 2009.  The

claimant contended that he injured his arm at work on

February 18, 2001.  The claimant contended that he “was
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released by Dr. Collins to return to light duty (using one

arm) on September 6, 2002, but no work was available and the

claimant’s employment was terminated on September 9, 2002. 

The claimant seeks reimbursement of out-of-pocket expenses

totaling $52,341.05, TTD benefits at a compensation rate of

$410.00 from February 18, 2001 to January 29, 2003, and from

June 11, 2008 to August 2008, and attorney’s fees.”  

The respondents contended that the claimant “did not

suffer a compensable injury.  The claimant injured himself

lifting a couch.  The respondents request an offset against

benefits paid for short-term disability (February 21, 2001

to August 21, 2001), and long-term disability (August 22,

2001 to September 6, 2002) totaling $31,324.13.”  

The parties agreed to litigate the following issues:

“Compensability; medical expenses (out-of-pocket); temporary

total disability benefits; and attorney fees.”  

A hearing was held on May 19, 2010.  The claimant

testified regarding his current symptoms, “I have very

limited mobility in my, my right arm still.  Constant

swelling.  I’m still in constant pain even with the meds.  I

also have migraines....Numbness, too.  Loss of strength.” 
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The claimant agreed on cross-examination that the condition

of his right shoulder had not improved in nine years.     

An administrative law judge filed an opinion on August

18, 2010.  The administrative law judge found that the

claimant provided timely statutory notice of the accidental

injury.  The administrative law judge also found that the

claimant was performing employment services at the time of

the February 18, 2001 accident.  The respondents did not

appeal those findings.

The administrative law judge found, however, that the

claimant failed to prove he sustained a compensable injury. 

The Full Commission affirmed and adopted the administrative

law judge’s decision in an opinion filed March 29, 2011. 

The Arkansas Court of Appeals has reversed and remanded.    

II.  ADJUDICATION

A.  Compensability

Ark. Code Ann. §11-9-102(5)(Repl. 1996) provides:

(A) “Compensable injury” means:
(i) An accidental injury causing internal or
external physical harm to the body ...
arising out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by time and place of occurrence[.]
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A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(5)(D)(Repl. 1996).  “Objective findings” are those

findings which cannot come under the voluntary control of

the claimant.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

1996).  

The claimant has the burden of proving by a

preponderance of the evidence that he sustained a

compensable injury.  Ark. Code Ann. §11-9-102(5)(E)(i)(Repl.

1996).  Preponderance of the evidence means the evidence

having greater weight or convincing force.  Smith v. Magnet

Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

An administrative law judge found in the present

matter, “2.  The claimant has failed to prove by a

preponderance of the credible evidence that he sustained a

compensable injury, caused by a specific incident, arising

out of and in the course of his employment which produced

physical bodily harm, supported by objective findings,

requiring medical treatment or producing disability,

pursuant to Ark. Code Ann. §11-9-102.”  The Full Commission

does not affirm this finding. 
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The claimant became employed with the respondents in

June 2000 and the parties stipulated that the employment

relationship existed on February 18, 2001.  The claimant

testified that, while moving a 75-pound employee tool box on

February 18, 2001, the box dropped and “I held on to it and

it pinned my arm.”  Bruce Queen, the claimant’s father and

supervisor, corroborated the claimant’s testimony that the

claimant injured his right arm and shoulder as the result of

lifting a tool box.  A nurse’s note at Cabot Medical Clinic

on February 19, 2001 stated that the claimant injured his

right arm “after moving furniture.”  However, Bruce Queen

and Cathy Zmudzinski both corroborated the claimant’s

testimony that he was not injured while moving furniture. 

Additionally, a treating physician’s note stated that the

claimant was injured after “lifting 75 pounds tool box.” 

The claimant was diagnosed with right shoulder pain.  

A note at Cabot Medical Clinic on February 21, 2001

indicated that the claimant had a swollen right hand.  Dr.

Schultz performed electrodiagnostic testing on February 26,

2001 and reported “abnormal EMG/NCS of the right upper

extremity.”  Dr. Siems reported on March 6, 2001 that the

claimant was injured after lifting a tool box.  Dr. Siems
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observed mild swelling in the claimant’s forearm and wrist. 

Dr. Siems’ asssessment was brachial plexus injury.  The

claimant was provided physical therapy, and a physical

therapist noted that the claimant had sustained an injury as

the result of lifting a tool box.  An MRI of the claimant’s

right shoulder in August 2001 showed an abnormality

consistent with a partial thickness tear.  Dr. Siems

performed surgery in October 2001 and observed erythema and

swelling during surgery.  Dr. Collins noted in May 2002 that

the claimant was injured as the result of lifting a heavy

tool box.  The preponderance of the evidence does not

support a finding that the claimant was injured while moving

furniture.    

The Full Commission finds that the claimant proved by a

preponderance of the evidence that he sustained a

compensable injury.  We find that the claimant proved he

sustained an accidental injury causing physical harm to the

body.  The claimant proved that the accidental injury arose

out of and in the course of employment, required medical

services, and resulted in disability.  The injury was caused

by a specific incident and was identifiable by time and

place of occurrence on February 18, 2001.  The claimant
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established a compensable injury by medical evidence

supported by objective findings not within the claimant’s

voluntary control.  These objective findings include

swelling in the claimant’s hand and arm noted by Dr. Siems,

the abnormal electrodiagnostic testing performed by Dr.

Schultz, the abnormalities seen in the right shoulder MRI,

and the objective findings reported by Dr. Siems during

surgery.  The evidence demonstrates that these objective

medical findings were causally related to the February 18,

2001 accidental injury and were not related to an alleged

furniture-moving incident.    

B.  Medical Treatment

The claimant bears the burden of proof in establishing

entitlement to benefits and must sustain that burden by a

preponderance of the evidence.  Dalton v. Allen Eng’g Co.,

66 Ark. App. 201, 989 S.W.2d 543 (1999).  Preponderance of

the evidence means the evidence having greater weight or

convincing force.  Smith v. Magnet Cove Barium Corp., 212

Ark. 491, 206 S.W.2d 442 (1947).  The employer shall

promptly provide such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 1996).  What
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constitutes reasonably necessary medical treatment is a

question of fact for the Commission.  Wright Contracting Co.

v. Randall, 12 Ark. App. 358, 676 S.W.2d 750 (1984).  

In the present matter, the Full Commission has found

that the claimant proved he sustained a compensable injury

on February 18, 2001.  The claimant was diagnosed with right

shoulder pain on February 19, 2001 after lifting a 75-pound

tool box the previous day.  Dr. Schultz opined on February

26, 2001 that the claimant had sustained a brachial plexus

injury.  Dr. Siems’ assessment in March 2001 was also

brachial plexus injury.  Dr. Siems performed a right

shoulder arthroscopy and acromioplasty in October 2001.  The

pre- and post-operative diagnosis was “Right shoulder

impingement.”  Dr. Siems noted in March 2002 that surgery

did not relieve the claimant’s symptoms.  Dr. Collins’

impression in May 2002 was traction injury to the right

upper extremity.  Dr. Collins referred the claimant to Dr.

Casali.  Dr. Casali stated in June 2002 that the claimant’s

continued pain could be related to a subclavian vein

encroachment or stenoses, but a venogram in June 2002 showed

“No evidence of significant occlusive disease in the veins

of the right arm.”  
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Dr. Collins discharged the claimant from his care on

July 30, 2002.  A physical therapist assessed thoracic

outlet syndrome of the claimant’s right shoulder in August

2002, but the record shows no causal relation between this

assessment and the February 18, 2001 compensable injury. 

Dr. Casali in January 2003 discussed a possible “first rib

removal” and stated, “I know of nothing else that can be

done at this point in time.  Dr. Mason noted on January 29,

2003, “I have released him from my care, as there are no

neurosurgical findings here requiring surgical

intervention.”  

The Full Commission finds that the claimant proved that

he was entitled to all of the medical treatment of record

beginning on February 19, 2001 at Cabot Medical Clinic.  The

clamant proved he was entitled to physical therapy after

that date, and that he was entitled to treatment, testing,

and referrals provided by Dr. Schultz and Dr. Siems.  The

claimant proved that surgery provided by Dr. Siems was

reasonably necessary in connection with the February 18,

2001 compensable injury.  The claimant proved by a

preponderance of the evidence that he was entitled to

treatment from Dr. Collins, Dr. Casali, and Dr. Mason, until
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January 29, 2003.  The claimant did not prove that he was

entitled to any of the medical treatment of record provided

after January 29, 2003.  The evidence demonstrates that the

claimant felt a “pop” and numbness in his face while working

for another employer on March 6, 2003.  The claimant was

assessed with thoracic outlet syndrome, “carpal pedal

spasm,” and numbness of the face.  The evidence does not

demonstrate that any of these conditions were causally

related to the February 18, 2001 compensable injury or were

reasonably necessary in connection with the compensable

injury.

The Full Commission attaches significant evidentiary

weight to Dr. Eidt’s opinion in August 2003 that removal and

resection of a rib was not reasonably necessary.  We find

that none of the symptoms reported by successive treating

physicians, such as numbness in the face, slurred speech,

and right eye drooping, were causally related to the

February 18, 2001 compensable injury.  Nor did the claimant

prove that the stellate ganglion blocks administered by Dr.

Garlaparti beginning in February 2009 were causally related

to or reasonably necessary in connection with the

compensable injury.  We find that Dr. Collins’ assessment of
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Reflex Sympathetic Dystrophy in November 2009 was not

causally related to the compensable injury.  The claimant

did not prove that any of the medical treatment provided

after January 29, 2003 was reasonably necessary in

connection with the February 18, 2001 compensable injury.  

C.  Temporary Disability

Temporary total disability is that period within the

healing period in which the employee suffers a total

incapacity to earn wages.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  “Healing

period” means “that period for healing of an injury

resulting from an accident.”  Ark. Code Ann. §11-9-

102(13)(Repl. 1996).  The healing period is that period for

healing of the injury which continues until the employee is

a far restored as the permanent character of the injury will

permit.  Arkansas Highway & Transp. Dep’t v. McWilliams, 41

Ark. App. 1, 846 S.W.2d 670 (1993).  If the underlying

condition causing the disability has become more stable and

nothing further in the way of treatment will improve that

condition, the healing period has ended.  Id.  The healing

period has not ended so long as treatment is administered

for the healing and alleviation of the condition.  J. A.
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Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d

51 (1990).  The determination of when the healing period has

ended is a question of fact for the Commission.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582

(1982).  

In the present matter, the Full Commission has found

that the claimant proved he sustained a compensable injury

on February 18, 2001.  The claimant received medical

treatment for right shoulder pain beginning February 19,

2001.  The evidence demonstrates that the claimant was

within the healing period for his compensable injury and was

incapacitated to earn wages for the respondents beginning

February 19, 2001.  A medical note on February 21, 2001

indicated that the claimant was unable to lift his right

arm.  Dr. Siems assessed a brachial plexus injury on March

6, 2001.  Dr. Siems returned the claimant to one-arm light

work duty, but the record does not show that such restricted

duty was available with the respondent-employer.  Dr. Siems

performed surgery on October 8, 2001.  Dr. Collins

pronounced “no change” in the claimant’s work status as of

May 15, 2002.  Dr. Collins reported on July 30, 2002, “His

symptoms are essentially unchanged....He is released to
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return to work without restrictions....He is discharged from

my care.”  

The Full Commission finds that the claimant proved he

was entitled to temporary total disability benefits

beginning February 19, 2001 until July 30, 2002.  Based on

Dr. Collins’ medical opinion, the evidence does not

demonstrate that the claimant remained within a healing

period for his compensable injury or was totally

incapacitated from earning wages as of July 30, 2002.  The

claimant testified that he returned to work for the

respondent-employer on September 6, 2002 but was terminated

on September 9, 2002.  The claimant testified that he was

subsequently employed with several different companies.  The

claimant was given an off-work slip at Cabot Medical Clinic

on June 11, 2008, while the claimant was employed with

Cardinal Health.  The record before us does not show that

the claimant re-entered a healing period for his compensable

injury on June 11, 2008.  The claimant testified that he

returned to work for Cardinal Health in August 2008.  

Based on our de novo review of the entire record, and

in accordance with the remand from the Court of Appeals, the

Full Commission finds that the claimant proved by a
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preponderance of the evidence that he sustained a

compensable injury on February 18, 2001.  The claimant

proved that the medical treatment of record he received

beginning February 19, 2001 through January 29, 2003 was

reasonably necessary in connection with the compensable

injury.  The respondents are liable for all of the medical

treatment of record the claimant received, including

surgery, beginning February 19, 2001 through January 29,

2003.  The claimant did not prove by a preponderance of the

evidence that any of the medical treatment he received after

January 29, 2003 was reasonably necessary in connection with

the February 18, 2001 compensable injury.  The claimant

proved that he was entitled to temporary total disability

benefits beginning February 19, 2001 and continuing through

July 30, 2002.  The claimant did not re-enter a healing

period for his compensable injury at any time after July 30,

2002.  The respondents are entitled to an appropriate credit

for benefits the claimant received in accordance with Ark.

Code Ann. §11-9-411(Repl. 1996).

The claimant’s attorney is entitled to fees for legal

services in accordance with Ark. Code Ann. §11-9-715(Repl.

1996).  For prevailing on appeal to the Full Commission, the
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claimant’s attorney is entitled to an additional fee of two

hundred fifty dollars ($250), pursuant to Ark. Code Ann.

§11-9-715(b)(Repl. 1996).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent.  In our original

opinion in which we affirmed and adopted the decision of the

Administrative Law Judge, we found, among other things, that

based upon the many inconsistencies in the claimant’s

testimony, he failed to prove by a preponderance of the

evidence that he sustained a compensable injury.  On remand,

I am not persuaded upon my second review of the record that

the claimant is any more credible than he was the first

time.  

          The claimant initially identified someone else as

his supervisor in his deposition testimony, but at the
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hearing he testified that his father was his supervisor. 

When the claimant first sought medical treatment, he

provided a history of his right arm hurting and swollen on

Sunday after moving furniture.  The record reveals that the

claimant, in fact, moved a sofa the day before his alleged

work related injury.  Although, the claimant presented

testimony from his father and a friend that he did not

injure himself while moving furniture, I do not find their

testimony persuasive.  In my opinion, the history the

claimant initially provided to his heath care provider is

more likely than not the more precise history as the

claimant needed to give his doctor a true description of his

activities and the onset of his pain in order to receive an

accurate diagnosis.  While it is undisputed that the

claimant sustained an injury to his right arm, I simply

cannot agree that this injury arose out of an in the course

of his employment.   

          Accordingly, I must respectfully dissent from the

majority’s opinion.

                                                       
                        KAREN H. McKINNEY, Commissioner


