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Decision of Administrative Law Judge: Affirmed as modified.

OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed February 16, 2012.  The administrative law

judge found that the claimant sustained a loss of earning

capacity in the amount of 35%.  After reviewing the entire

record de novo, the Full Commission finds that the claimant

proved he sustained wage-loss disability in the amount of

25%.      
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I.  HISTORY

Terrie Pulliaum, age 51, testified that he attended

school through the 12th grade.  Mr. Pulliaum testified that

he attended a vocational truck driving school after

graduating from high school, and that most of his employment

experience involved driving a truck or bus.  The claimant

drove for a charter bus company for approximately six years. 

The claimant was also occasionally employed as a security

guard.  The claimant testified on cross-examination that he

was an ordained minister and was an associate pastor with a

local church.      

The claimant testified that he became employed as a

truck driver for the respondent-employer’s Street Department

in July 2003.  The claimant testified that he drove a truck

and transported asphalt for the respondents.  The claimant

also cleaned ditches and opened water drains.         

The parties stipulated that the claimant sustained a

compensable injury to his left shoulder on May 4, 2010.  The

claimant testified that he felt a “snag” and a sharp pain in

his left shoulder while pulling debris from water underneath

a bridge.  A physician’s assessment on May 4, 2010 was acute

sprain and contusion in the claimant’s shoulder.  The
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claimant testified that he initially returned to light-duty

work for the respondent-employer, picking up paper on a

parking lot.

The impression from an MRI of the claimant’s cervical

spine on June 25, 2010 was “1.  Normal Cervical Spine MRI.” 

An MRI of the claimant’s left shoulder was taken on July 21,

2010, with the following opinion: “There is a small oblique

non retracted tear of the distal supraspinatus tendon. 

Moderate amount of subdeltoid bursal fluid is identified. 

Degenerative AC joint changes.  Otherwise negative.”  

The claimant began treating with Dr. David A. Deneka on

August 19, 2010.  Dr. Deneka’s diagnosis was “1.  Rotator

cuff tear, left shoulder.  2.  Impingement syndrome, left

shoulder.  3.  AC joint degenerative arthritis, left

shoulder.”  

The following chart note was entered on September 7,

2010: “The patient called today stating that he is in so

much pain at work, even though he is on light duty; he

doesn’t feel that he can work until surgery....Per Dr.

Deneka, we have taken this patient off of work starting

tomorrow, September 8, 2010 until after surgery.”   The

claimant testified that he did not work for the respondent-
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employer after September 7, 2010.  Dr. Deneka performed

surgery on September 21, 2010: “Mr. Pulliaum underwent an

arthroscopy of his left shoulder with arthroscopic rotator

cuff repair, arthroscopic subacromial decompression,

arthroscopic distal clavicle excision and debridement of an

anterior labral tear.”  Dr. Deneka arranged physical therapy

and provided follow-up treatment after surgery.

Dr. Deneka noted on December 6, 2010, “He comes in

today still wearing his sling.  He states he feels more

comfortable in the sling....I am afraid Mr. Pulliaum’s

shoulder motion is starting to decrease somewhat from the

fact that he is in the sling so much.  I encouraged him

again that he needs to go ahead and wean himself out of the

sling.”        

Dr. Deneka provided the claimant with a referral to a

pain management specialist on February 28, 2011.  The

claimant testified that the respondent-carrier had not

arranged for him to see a pain management specialist.      

The record contains a Functional Capacity Evaluation

dated June 23, 2011:

Mr. Pulliaum is a 50-year-old male referred to the
Ergoplex per the orders of Dr. Deneka for a
Functional Capacity Evaluation.  The purpose of
this evaluation is to determine his global level
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of physical/functional capacities as they relate
to his pre-injury job....

Mr. Pulliaum willingly displayed physical
capacities within the light work classification
according to the Department of Labor standards. 
However, he declined to perform all activities due
to his subjective pain complaints.  At best, he
performed 15 pounds lifting floor to shoulder
level, as well as performed pushing/pulling
capacities using wheeled-type cart with weight
load equivalent to 350 pounds.  Non-material
handling activities are found to be unrestricted
on an occasional to frequent basis with no
objective deficits noted....

Due to Mr. Pulliaum’s self-limited tendencies and
declining to undergo all testing procedures, we
are unable to truly quantify any extent of
impairment and/or restriction at this time.  He
did not display any restrictive ranges and/or
unsafe capacities relevant to the activities he
was willing to perform.  It is this therapist’s
opinion that Mr. Pulliaum could have displayed
greater capacities if willing to do so but chose
not to at this time.  Without Mr. Pulliaum
providing higher levels of physical effort during
this evaluation, it is impossible to determine the
full extent of his functional abilities and/or
limitations especially when there is a lack of
objective findings to support pain complaints to
this level.  Mr. Pulliaum’s overall motivations
and desires to hold onto his perceived disability
are highly questionable.  He does report he has
filed for disability.  At this time, it is felt
further therapeutic intervention is not needed;
however, he was strongly encouraged to continue
with his home exercise program as prescribed by
his previous therapist.

The claimant testified that he was not able to fully

participate in the Functional Capacity Evaluation, because
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“I was in a whole lot of pain, and I - that what - what they

was having me do is try to raise my arm up over my head, and

I couldn’t do that.”    

According to the record, Dr. Kenneth S. Weiss reported

on July 19, 2011:

Mr. Pulliaum returns today for follow-up of his
left shoulder.  He is status post an arthroscopic
rotator cuff repair, arthroscopic subacromial
decompression and arthroscopic distal clavicle
excision with debridement of an anterior labral
tear on September 21, 2010.  He continues to
complain of problems with numbness and tingling in
his arm.  He has been evaluated by a neurosurgeon
as well for that.  He also continues to complain
of pain in his shoulder and limited motion.  I had
recommended back in February and even prior to
that he be seen and evaluated by a pain management
specialist, but this has still not been done to
date.  He is here to review his Functional
Capacity Exam, which was done on June 23, 2011....

RECOMMENDATIONS: Mr. Pulliam is now essentially 10
months out from his surgery.  At this point, he
has reached his Maximum Medical Improvement.  He
continues to complain of discomfort and I strongly
recommend that he be seen and evaluated by a pain
management specialist.  I cannot continue to give
him narcotic pain medication for this.  I did give
him 1 prescription of Lortab 7.5 mg #30, 1 PO q 6-
8 hours prn pain.  This will be the last pain
medication prescription that he receives from this
office.  I don’t quite understand what is taking
so long to obtain worker’s comp approval to try to
get this man seen and to try to get him some
relief.  I don’t feel that the radicular type
symptoms and numbness and tingling type symptoms
are related to the surgery.  They are more related
to his neck and/or compressive neuropathies. 
According to his Functional Capacity Exam, he is
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able to work in the light work classification as
of July 20, 2011.  His impairment rating was
determined using The American Medical Association
Guides to the Evaluation of Permanent Impairment,
The Fourth Edition....Using the Combined Values
Chart on Page 322, his total impairment is 15% to
the left upper extremity, which translates to a 9%
whole person impairment.  I would recommend that
the medical be left open in case he decides that
he wants to try to do a manipulation in the future
to help to try to improve his motion.  I am [a]
bit skeptical that that will result in any
significant gains since he is a bit resistant to
try to move the arm secondary to discomfort.  His
pain will be worse initially after a manipulation. 
I do recommend that he get in and see a pain
management specialist as soon as possible.

The parties stipulated that the claimant was assessed

with a 9% whole-body impairment as a result of the

compensable injury.  The claimant testified that he was

receiving permanent partial disability benefits from the

respondent-carrier.  A Final Medical Report dated July 19,

2011 indicated that the claimant could return to light-duty

work on July 20, 2011.      

A pre-hearing order was filed on September 12, 2011. 

The claimant contended, among other things, that additional

medical treatment recommended by Dr. Deneka was reasonably

necessary.  The claimant contended that he was entitled to

an award of wage-loss disability exceeding his impairment

rating.  The respondents contended that they had not
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controverted the 9% rating and were otherwise paying

appropriate benefits.  

An administrative law judge scheduled a hearing on the

issues of “additional medical benefits (pain management),

wage-loss benefits, and controverted attorney fees.”  

A hearing was held on November 21, 2011.  The claimant

testified that he did not benefit from surgery provided by

Dr. Deneka.  The claimant testified that he was suffering

from sharp pain in his neck radiating down his left arm to

his fingers.  The claimant testified that he felt stiffness

in the fingers of his left hand and that he was unable to

sleep properly because of his pain.  The claimant testified

that he believed he could return to full-time work as a

security guard.  The claimant testified, however, that “I

wouldn’t be able to hold a bus or a truck in the road with

one arm.”  The claimant testified that he had applied for

Social Security Disability benefits but had not been

approved.  The claimant testified on cross-examination that

he was physically able to hold a position such as a

“greeter” at Wal-Mart.  The claimant agreed on cross-

examination that he had not looked for work with any

potential employer.            
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An administrative law judge filed an opinion on

February 16, 2012.  The administrative law judge found,

among other things, that Dr. Deneka’s referral to a pain

management specialist represented reasonably necessary

medical treatment.  The administrative law judge found that

the claimant sustained a loss of earning capacity in the

amount of 35% over and above the claimant’s permanent

anatomical impairment.  The respondents appeal the wage-loss

award to the Full Commission. 

II.  ADJUDICATION

The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability to

earn a livelihood.  Eckhardt v. Willis Shaw Express, 62 Ark.

App. 224, 976 S.W.2d 393 (1998).  In considering claims for

permanent partial disability benefits exceeding the

employee’s percentage of permanent physical impairment, the

Commission may take into account, in addition to the

percentage of permanent physical impairment, such factors as

the employee’s age, education, work experience, and other

matters reasonably expected to affect his future earning

capacity.  Ark. Code Ann. §11-9-522(b)(1)(Repl. 2002).  In

considering factors that may affect an employee’s future
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earning capacity, the Court of Appeals considers the

claimant’s motivation to return to work, since a lack of

interest or a negative attitude impedes an assessment of the

claimant’s loss of earning capacity.  Ellison v. Therma Tru,

71 Ark. App. 410, 30 S.W.3d 769 (2000). 

An administrative law judge found in the present

matter, “5.  When the claimant’s age, education, work

experience and other matters reasonably expected to affect

his future earning capacity [are considered], the evidence

preponderates that the claimant has sustained [a] loss of

earning capacity in the amount of 35% over and above his

anatomical impairment as a result of the May 4, 2010,

compensable injury.”  The Full Commission finds that the

claimant proved he sustained wage-loss disability in the

amount of 25%.  

The claimant is age 51 with only a high school

education and has not attended college.  The claimant’s

employment history has involved primarily driving a truck or

driving a bus.  The claimant has also worked as a security

guard, and the claimant testified that he serves as an

associate pastor in a local church.  The claimant became

employed as a truck driver for the respondents in 2003.  The
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claimant drove a truck for the respondent-employer and was

also required on occasion to perform manual labor.  The

parties stipulated that the claimant sustained a compensable

injury to his left shoulder on May 4, 2010.  The claimant

felt a “snag” and a sharp pain in his left shoulder while

performing manual labor for the respondents.  Dr. Deneka

performed an arthroscopy of the claimant’s left shoulder,

rotator cuff repair, subacromial decompression, and distal

clavicle excision on September 21, 2010.  The claimant

testified that he did not benefit from Dr. Deneka’s surgery

and that he suffers from chronic, disabling pain on the

upper left side of his body.  Dr. Deneka has referred the

claimant to a pain management specialist.  

The claimant participated in a Functional Capacity

Evaluation (FCE) on June 23, 2011.  The results of the FCE

indicated that the claimant was physically capable of

performing light work duties.  The physical therapist

conducting the FCE concluded that the claimant did not

cooperate and self-limited his abilities.  The claimant

testified that he was suffering from pain and was unable to

lift his arm above his head at the time of the FCE.  The

Commission notes that the Functional Capacity Evaluation was
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carried out before the end of the claimant’s healing period

for his compensable injury.  In any event, a treating

physician reported on July 19, 2011 that the claimant had

reached maximum medical improvement.  The claimant’s

physician agreed that the claimant was able to perform light

work.  The claimant’s physician did not state that the

claimant was permanently unable to raise his left arm above

his shoulder or head.  Nor was it indicated that the

claimant was permanently required to wear a sling.  In fact,

Dr. Deneka advised the claimant to wean himself off the

sling.  

The claimant is middle-aged, age 51, with only a high

school education.  The claimant has a mostly stable

employment history, primarily working as a bus driver and

truck driver.  As a result of the claimant’s May 4, 2010

compensable injury and surgery, he now as a 9% whole-body

permanent impairment rating.  The claimant testified that he

suffers from chronic pain.  Although the claimant may not be

able to perform the amount of manual labor that he could

accomplish before the compensable injury, the Functional

Capacity Evaluation and the claimant’s treating physician

have both concluded that the claimant is able to return to



PULLIAUM - G005711 13

at least light work.  Nevertheless, the claimant has not

looked for any work within his physical restrictions after

the medical release on July 19, 2011.  The Full Commission

finds that the claimant’s lack of motivation impedes an

assessment of the claimant’s loss of earning capacity.  

Based on our de novo review of the entire record, the

Full Commission finds that the claimant sustained wage-loss

disability in the amount of 25%.  The claimant proved that

the May 4, 2010 compensable injury was the major cause of

his 25% wage-loss disability.  The respondents have not

appealed the Commission’s finding that the claimant is

entitled to pain management in accordance with Dr. Deneka’s

referral.  The claimant’s attorney is entitled to fees for

legal services in accordance with Ark. Code Ann. §11-9-

715(Repl. 2002).  For prevailing in part on appeal, the

claimant’s attorney is entitled to an additional fee of five

hundred dollars ($500), pursuant to Ark. Code Ann. §11-9-

715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

                                                       
                        PHILIP A. HOOD, Commissioner


