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OPINION AND ORDER

Respondents appeal the opinion of an

Administrative Law Judge wherein the claimant was awarded

additional medical treatment for her admittedly compensable

injury, as well as additional temporary total disability

benefits from March 22, 2011, until such time as she is

released to return to regular duty.  A carefully conducted

de novo review of this claim in its entirety reveals that

the claimant has failed to prove that she is entitled to

additional medical benefits and to temporary total

disability benefits as awarded by the Administrative Law

Judge.  Therefore, the decision of the Administrative Law
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Judge is hereby reversed and these benefits denied.

It is undisputed that on the morning of April 14,

2010, the claimant sustained a work-related back injury

while turbulating coils as she leaned down to place a coil

on the floor.  The claimant testified that she continued to

work through her shift until her lunch break, at which time

she reported to occupational physician, Dr. Greg Lloyd, for

treatment.  Dr. Lloyd’s physical examination of the claimant

indicated tenderness over the claimant’s lower, left spine,

and pain with forward flexion and limited range of motion. 

Otherwise, there were no remarkable physical findings from

this examination in that no muscle spasms were noted, the

claimant’s muscles relaxed and contracted normally with

weight shift, and she did not appear to be in acute

distress.  Dr. Lloyd assessed the claimant with a back

strain for which he prescribed an anti-inflammatory, Lorcet,

and heat.  In addition, Dr. Lloyd took the claimant off of

work until April 16, 2010, after which she was to return

without restrictions. 

The claimant returned to Dr. Lloyd on April 20,

2010, at which time she advised him that her back condition

was “much improved.”  Dr. Lloyd’s clinic note of that visit

further reflects that the claimant exhibited “excellent”
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range of motion upon physical examination.  

The claimant returned to Dr. Lloyd on May 5, 2010. 

Dr. Lloyd’s clinic note from that appointment reflects that

the claimant reported pain in her left shoulder.  With

regard to the claimant’s back, however, Dr. Lloyd noted that

the claimant still complained of an “ache” in her low back,

that was “not that bad.” 

On July 8, 2010, the claimant reported left hip

pain when she ambulated.  Dr. Lloyd’s examination indicated

that this reported pain was actually located in the

claimant’s mid-left inguinal region.  Dr. Lloyd prescribed

the claimant medications to address her “inguinal/hip” pain,

and he advised her that she could return to normal

activities as tolerated and to regular work duties. 

On August 12, 2010, the claimant returned to Dr.

Lloyd complaining of pain radiating from her anterior left

hip down into her left thigh anteriorly to her left knee. 

The claimant also reported continued lower back pain, which

he assessed as mechanical pain.  The claimant’s physical

examination revealed that she ambulated without limp or

visual discomfort.  In addition, there were no gross

abnormalities or palpable spasms noted in her lumbar spine. 

While the claimant’s left hip examination did show increased
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pain with flexion and rotation, no gross abnormalities were

noted.  During this examination, the claimant advised Dr.

Lloyd that she had seen her family physician, Dr. Randall

Carson, and that he had referred her for an MRI, the results

of which were pending.  Dr. Lloyd referred the claimant for

an x-ray, and he took her off of work until August 16, 2010,

at which time he opined that she could return to work

without restrictions.  A radiology report dated August 13,

2010, revealed no significant abnormalities in the

claimant’s left hip.  This study did indicate, however,

“very mild” degenerative narrowing in the claimant’s lumbar

spine at L4-5. 

An MRI report dated August 8, 2010, revealed mild

diffuse bulging of the annulus at L4-5, with right central

disc protrusion laterally encroaching on the right neural

foramen. (Emphasis added.)  Further, this study produced

“puzzling” results, in that it showed nerve encroachment on

the right side, while the claimant reported left-sided

symptoms. (Emphasis added.)  In his clinic note dated August

16, 2010, Dr. Lloyd stated:

[Patient] says Dr. Carson ...
wants to keep her off work
[and] start [physical
therapy]. ([A]dvised that she
needs to decide if this is
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work related or not - and if
no, I need to be the treating
MD.

Dr. Lloyd recommended a neurological evaluation,

and he kept her off of work until August 23, 2010.  The

claimant was next seen by Dr. Lloyd on August 23rd and again

on September 7, 2010.  The claimant continued off of work

pending her examination by a neurosurgeon.       

On September 14, 2010, the claimant was examined

by Dr. James Standefer, a Springdale neurosurgeon.  In his

report of that examination, Dr. Standefer noted that the

claimant was able to walk and stand without difficulty, and

to sit on the examination table with her legs fully extended

without difficulty.  In addition, the claimant’s straight

leg raising test was negative; her upper and lower extremity

muscle strength and tone were normal; her reflexes were

within normal limits; and, her sensory examination was

normal.  Dr Standefer noted that an examination of the

claimant’s lumbar spine revealed no muscle spasms or other

abnormalities.  Finally, Dr. Standefer noted that a review

of the claimant’s MRI showed degenerative changes at L4-5,

with an annular tear and mild associated disc bulging, all

on the right.  Dr. Standefer stated his impression of the

claimant’s condition as follows:
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I have reviewed my thoughts
with the patient. She has
focal degenerative change with
attendant annular tear at L4-
5, which may or may not be
contributory to her current
symptoms complex. She has no
evidence of overt focal disc
protrusion with lateralization
to the left, and she has no
evidence of overt
radiculopathy on clinical
exam.

  
With regard to his review of the claimant’s X-rays

taken on the day of examination, Dr. Standefer reported no

radiological evidence of spondylolisthesis or spondylosis,

and no obvious slippage on either flexion or extension views

of the claimant’s lumbar spine.  Further, the visualized

portions of the claimant’s pelvis and SI joints were normal,

with no evidence of discitis or osteomyelitis.  

Opining that the claimant was not a candidate for

surgery, Dr. Standefer recommended she continue her exercise

program and  the use of her anti-inflammatory medications. 

In conclusion,  Dr. Standefer stated as follows:

In view of the absence of
neurological pathology,
conservative care will be the
mainstay of therapy for her.
She can follow Dr. Carson in
this regard. As outlined
above, I would recommend
caution with activities such
as lifting and bending.
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Otherwise, no specific
restriction need be applied.

On September 14, 2010, noting Dr. Standefer’s

findings, Dr. Lloyd released the claimant to return to work

on September 16, 2010.  In his clinic note dated September

16, 2010, Dr. Lloyd reported that the claimant worked for

approximately an hour-and-a-half on that date, then she left

the job, stating that her low back pain and the numbness and

pain radiating down her left leg had become too severe for

her to continue working.  According to her reported

symptoms, Dr. Lloyd took the claimant off of work until her

return appointment on September 22, 2010.  In his clinic

note from that date, Dr. Lloyd stated as follows:

Here for [re-check] - off work
since 9/16/10. Indicates not
doing any better - still ...
marked low back pain [and]
numbness in radicular
distribution down [left] leg. 
Saw Dr. Standefer - note
received from visit. He
indicates that L4-5 disc
pathology may/may not be
contributing to present
symptoms complex.

Advised her that I am unsure
of how to proceed - left leg
[symptoms] not explained by
disc protrusion to [right].

The claimant was seen by Dr. Carson in October and
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November of 2010.  Dr. Carson’s clinic note from October 6,

2010, reflects that Dr. Carson referred the claimant for

pain medicine treatment, and he returned her to work with

restrictions.  

The record indicates that the claimant was seen by

Dr. Thomas Cheyne at the River Valley Musculoskeletal Center

on  December 09, 2010, who referred her to Dr. Robert Fisher

for LESI treatments.  In his report of that visit, Dr.

Cheyne stated, “The patient had her first LESI and states

that she did not get any relief at all. In fact, it probably

made her symptoms somewhat worse.”  Dr. Cheyne continued the

claimant on work restrictions and scheduled her for another

injection.  In the meantime, the claimant was followed by

Dr. Carson.  

In a report dated December 2, 2010, Dr. Carson

indicated  that whereas the claimant had initially

experienced relief following her November 30, 2010,

injection, she later developed severe right-sided pain

during a trip to Wal Mart.  In this regard, Dr. Carson’s

report states:

Did ok (sic) until yesterday
afternoon [and] developed
severe pain in RLE [right
lower extremity] (has been on
the left). The LESI was done
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on left side.

Dr. Carson noted that the claimant’s next LESI was

scheduled for January 25, 2011.  Upon the claimant’s follow-

up visit with Dr. Carson on January 27, 2011, he noted that

the claimant reported a constant lower back ache, with

occasional sharp pain on her right side.  He further noted

that she had experienced significant improvement since her

LESI injection “2 days ago.”   As of that date, the claimant

rated her pain at three out of ten.  Stating that the “cause

of this problem is related to work activities,” Dr. Carson

returned the claimant to restricted duty, and referred her

to additional physical therapy.

On February 25, 2011, the claimant underwent an

independent medical evaluation by Brad Thomas at the Little

Rock Neurosurgery Center.  According to Dr. Thomas’s

comprehensive neurological  examination of the claimant, she

demonstrated full range of motion throughout her lumbar

spine; no tenderness to palpation of the lumbosacral spine

and paraspinal regions; full range of motion without pain of

the joints of the lower extremities, including a negative

Patrick’s test for hip pathology; no significant kyphotic

deformity; negative straight leg testing bilaterally;

negative bilateral crossed, straight leg testing; full



Pratt - G007361   10

strength throughout her bilateral upper and lower

extremities; and no fasciculations.  In addition, the

claimant demonstrated normal deep tendon reflexes

bilaterally throughout her upper and lower extremities; her

gait was within normal limits; and, her reflexes otherwise

were unremarkable.  In his conclusion of his report of this

evaluation, Dr. Thomas stated, “I have reviewed her MRI

today and saw only some mild degenerative changes at L4-5. I

did not see any significant neural impingement and nothing I

would recommend surgery for.”  Dr. Thomas recommended that

the claimant complete her series of lumbar epidural steroid

injections, and he stated that he would place her back at

full duty, but added, “if she does not feel like she could

do that, I would recommend an FCE.”  Dr. Thomas opined that

the claimant should be at maximum medical improvement on

March 17, 2011, after her last LESI treatment.  Dr. Thomas

did not find any permanent physical impairment, nor did he

see any surgical indications for the claimant’s condition. 

On March 16, 2011, the claimant received her next

LESI treatment.  In a report of that procedure, Dr. Fisher

stated that “because she has difficulty with her left hip,

we are going to move down to L5-S1 to the left and we are

going to add 1cc hyaluronidase to her mix.”  
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On March 25, 2011, the claimant underwent a

functional capacity evaluation.  Although the results of

that evaluation indicated that the claimant gave an

unreliable effort, she was said to have demonstrated the

ability to perform at least in the light category, with

occasional lifting of up to 30 pounds.

On March 30, 2011, Dr. Cheyne reported:

The patient has had three
LESI’s with very minimal
relief. She continues to
complain of some lower back
and posterior leg pain, but
her greatest pain today is in
the left groin. She has been
told that she had a left hip
flexor strain. However, with
time and light activity, she
has not improved.   

Although x-rays of the claimant’s lumbar spine

taken on the day of her examination indicated only “moderate

degenerative disc  changes at L1-2, with milder changes

otherwise,” Dr. Cheyne recommended a repeat MRI of the

claimant’s left hip, as well as a bone scan in order to

address the cause of her continued complaints of left hip

pain.  Dr. Cheyne took the claimant off of work pending

these diagnostic studies.

In a letter to Debbie Doyle dated April 5, 2011,

Dr. Thomas reiterated his opinion that the claimant had
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reached maximum medical improvement as of March 17, 2011,

with no permanent physical impairment.  He further

reiterated that his review of her diagnostic studies showed

only mild degenerative changes at L4-5, without significant

nerve impingement.  Dr. Thomas noted that the claimant

reported having attempted to return to work without success. 

She also reported to him having fallen at work on March 21,

2011. 

The claimant underwent an MRI on April 14, 2011,

which revealed multilevel degenerative disc disease in her

lumbar spine, worse at L4-5.  Otherwise, no significant

changes were noted from the claimant’s previous MRI study. 

Likewise, a whole body bone scan conducted on that same date

showed findings within normal limits throughout. 

On August 11, 2011, Dr. Cheyne wrote:

The patient states that her
last LESI actually aggravated
her situation more than
helped. She has had six
injections over the last year.
I would not recommend any
further injections at this
point due to her persistent
pain and her young age. I
would recommend that we get
her into (sic) see one of our
neurosurgeons for surgical
evaluation. We will get that
scheduled as soon as time is
available.
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With regard to her current problems, the claimant

testified that she experiences “lack of mobility,” which she

attributes to her April, 2010, injury.  In addition, she

stated, “I can’t be on my feet any more than an hour, hour

and a half at tops.”  The claimant further alleges that she

can no longer lift anything, and that she can no longer

stand, sit, or lie down for extended periods of time.  The

claimant stated that on an average day her pain is at four

out of ten, and at nine on her “worst day,” which causes her

to throw up.  The claimant stated that her “worst days”

occur approximately twice a week.  The claimant denied being

able to hold down any type of full-time employment, and she

agreed that she would be willing to undergo surgery if it

were recommended.

Upon being confronted on cross-examination with

clinic notes from Dr. Carson dated six days before her

compensable injury showing that she complained of left hip

and knee pain, the claimant denied having any recollection

of prior left hip and leg pain.  More specifically, the

record reflects the following:

Q. We have introduced into
evidence a couple of his [Dr.
Carson’s] records, and at
Respondents’ Exhibit 1, Page



Pratt - G007361   14

2, which is dated April the
8th, 2010, which would be just
six days before this accident,
you are seeing him for left
hip and knee pain. He
indicates that you have had
left hip pain before, the
preceding year. And he said
you have fallen several times
due to your left hip pain. Do
you recall that before you had
this injury April the 14th of
2010?

A. No, I don’t recall that.

In further contradiction to the medical records,

the claimant denied recalling having been prescribed

Hydrocodone prior to April 14, 2010, for her left hip pain. 

On re-direct, the claimant attributed her previous

left-sided symptoms to gynecological problems that were

eventually, surgically resolved.  The claimant testified

that she had been pain free with regard to her hip and back

since 2007.  On re-cross, however, the claimant testified in

response to questioning by respondents’ attorney as follows:

Q. The medical records that I
have introduced into evidence
from Dr. Carson do not relate
to your back problems back in
2007 or your Gyn problems back
in 2007. One of them is dated
April 8, 2009, and it says you
have hip pain and Hydrocodone
is prescribed. That is April
8, 2009. The next one is April
8, 2010, six days before your
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injury, and it talks about
left hip and knee pain, and it
talks about you falling
several times because of that,
and it shows that you were
prescribed Hydrocodone. Those
do not have anything to do, at
least on the face of these
records, with an Gyn problem,
which if I understand you that
was fixed back in 2007?

A. Yes, ma’am. My problem is
not my leg. My problem is my
back. I cannot stand up
because of my back. Because I
cannot stand up, I cannot do
my job. It is not my leg. It
is my back.

 
Q. That was not the question
that I asked you. The question
that I was getting ready to
ask you was you had just told
your attorney that you had
been pain free ever since 2007
after the Gyn problems got
tended to, but that is not
correct, according to these
reports, these two reports
from Dr. Carson that talk
about your left hip and your
taking Hydrocodone. Would you
agree with me?

A. Ma’am, I have no idea when
my back herniated. All I know
is I was having problems and
they were all at the same
time.

 
Employers must promptly provide medical services

which are reasonably necessary for treatment of compensable
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injuries.  Ark. Code Ann. § 11-9-508(a)(Supp. 2009). 

However, injured employees have the burden of proving by a

preponderance of the evidence that the medical treatment is

reasonably necessary for the treatment of the compensable

injury.  Owens Plating Co. v. Graham, 102 Ark. App. 299, 284

S.W.3d 537 (2008).  What constitutes reasonable and

necessary treatment is a question of fact for the

Commission. Id.; Anaya v. Newberry’s 3N Mill, 102 Ark. App.

119, 282 S.W.3d 269 (2008).  When assessing whether medical

treatment is reasonably necessary for the treatment of a

compensable injury, we must analyze both the proposed

procedure and the condition it is sought to remedy.  Deborah

Jones v. Seba, Inc., Full Workers’ Compensation Commission

Opinion filed December 13, 1989 (Claim No. D512553).  Also,

the respondent is only responsible for medical services

which are causally related to the compensable injury. 

Treatments to reduce or alleviate symptoms resulting from a

compensable injury, to maintain the level of healing

achieved, or to prevent further deterioration of the damage

produced by the compensable injury are considered reasonable

medical services.  Foster v. Kann Enterprises, 2009 Ark.

App. 746, 350 S.W.2d 796(2009).  Liability for additional

medical treatment may extend beyond the treatment healing
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period as long as the treatment is geared toward management

of the compensable injury.  Patchell v. Wal-Mart Stores,

Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004). 

Moreover, temporary total disability is that

period within the healing period in which an employee

suffers a total incapacity to earn wages.  K II Constr. Co.

v. Crabtree, 78 Ark. App. 222, 79 S.W.3d 414 (2002); Ark.

State Hwy. Trans Dept. v. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981).  Without an initial finding of

compensability, a claimant cannot be awarded temporary total

disability benefits or additional medical treatment. See,

Ark. Code Ann. §11-9-102(4)(D)(Supp. 2005). Although

objective medical findings are not directly necessary for

the Commission to award temporary total disability benefits,

such findings are required for the underlying injury to be

compensable.  Williams v. Prostaff Temporaries, 64 Ark. App.

128, 979 S.W.2d 911 (1998), aff’d, Williams v. Prostaff

Temporaries, 336 Ark. 510, 988 S.W.2d 1 (1999).  When an

injured employee is totally incapacitated from earning wages

and remains in her healing period, she is entitled to

temporary total disability. Id.   

The claimant fails in her bid both for additional

medical benefits and temporary total disability benefits
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primarily for the following reasons.  

First, with regard to additional medical

treatment, the  claimant has failed to prove by a

preponderance of the evidence that an additional evaluation

by another neurosurgeon, or that additional treatment for

her left-sided pain or degenerative disc disease is

reasonably necessary for the treatment of her April, 2010,

compensable back strain. 

The claimant sustained a back strain on April 14,

2010.  Pursuant thereto, she received appropriate medical

treatment from Dr. Lloyd, who took her off of work for a

period of time.  By April 20, 2010, the claimant advised Dr.

Lloyd that her back condition was “much improved.”  Upon

physical examination, the claimant exhibited “excellent”

range of motion.  Thereafter, the claimant continued to show

improvement with regard to her lower back symptoms.  On July

8, 2010, however, the claimant reported left hip pain when

she ambulated.  Finding that this reported hip pain was

actually located in the claimant’s mid-left inguinal region,

Dr. Lloyd prescribed the claimant medications, and he

advised her that she could return to normal activities as

tolerated and to regular work duties. 

The claimant continued to complain of left hip
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pain, for which Dr. Lloyd continued to treat her

conservatively, until she sought treatment on her own with

her family physician, Dr. Carson.  Upon informing Dr. Lloyd

on August 12, 2010, that she had seen Dr. Carson, and that

he had referred her for an MRI, Dr. Lloyd took the claimant

off of work pending the results of that diagnostic study. 

As previously discussed, the claimant’s August 8,

2010, MRI revealed no acute abnormalities in her lumbar

spine.  Rather, this MRI showed only mild diffuse bulging of

the annulus at L4-5, with right central disc protrusion

laterally encroaching on the right neural foramen.  This

study failed, however, to show nerve encroachment on the

right side, which puzzled Dr. Lloyd in that these findings

were inconsistent with the claimant’s reported left-sided

symptoms.  Likewise, a radiology report dated August 13,

2010, revealed no significant abnormalities in the

claimant’s left hip.  This study did, however, confirm “very

mild” degenerative narrowing in the claimant’s lumbar spine

at L4-5.  Nonetheless, Dr. Lloyd referred the claimant for a

neurological evaluation, and he kept her off work pending

the same. 

The claimant underwent a neurosurgical evaluation

by Dr. Standefer on September 14, 2010.  Based upon his
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physical examination of the claimant and a review of her

diagnostic studies, Dr. Standefer opined that the claimant

suffered from degenerative changes at L4-5, with an annular

tear and mild associated bulge to the right.  There was no

objective pathology or evidence of overt radiculopathy to

the left, however.  Therefore, Dr. Standefer recommended

that the claimant continue with her exercise program and

with her use of anti-inflammatories, and that she use

caution with lifting and bending.

The claimant next returned to Dr. Lloyd, who

released her to return to work.  The claimant reported

having worked less than two hours on September 16, 2010,

before having to leave.  Dr. Lloyd took the claimant off of

work until her return appointment of September 22, 2010.  At

that time he stated that he advised the claimant that he was

unsure as to how to proceed with her treatment in that her

left leg symptoms were inconsistent with her right-sided

disc protrusion.

In the meantime, the claimant continued under the

simultaneous care of Dr. Carson, who referred her to Dr.

Cheyne.  In turn, Dr. Cheyne referred the claimant to Dr.

Fisher for LESI treatments.  The claimant received these

injections throughout the remainder of 2010, and well into
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2011.  The claimant testified that these injections were not

effective in treating her symptoms.  When conservative

measures continued to fail to relieve the claimant’s left-

sided symptoms, the claimant was sent to Dr. Thomas for a

second neurosurgical evaluation.  Dr. Thomas’s assessment

was consistent with Dr. Standefer’s in that he did not

believe that claimant was a candidate for surgery.  In

addition, Dr. Thomas opined that the claimant would be at

maximum medical improvement on March 17, 2011.  Further, Dr.

Thomas assigned the claimant with no percentage of physical

impairment.  He did, however, opine that she could return to

full duty, adding that if the claimant “did not feel” like

she could return to work, a functional capacity evaluation

would be recommended.  The claimant, who contends that she

is presently unable to do anything, especially return to

work, underwent this study on March 25, 2011.  The claimant

was said to have given an unreliable effort in this study. 

Nonetheless, she evaluated to as being able to perform work

in a light work category, at the very least.  A subsequent

MRI and whole body scan ordered by Dr. Cheyne confirmed

earlier diagnostic findings that the claimant suffers from

mild degenerative changes in her lumbar spine, more

pronounced on the right.  Pursuant to these findings, Dr.
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Cheyne ultimately opined that the claimant would not benefit

from further LESI treatment, and he recommended yet another

neurosurgical evaluation.  In the meantime, Dr. Thomas

reiterated his earlier opinion that the clamant was not a

surgical candidate, that she had reached maximum medical

improvement as of March 17, 2011, and that she had no

ratable permanent physical impairment.

Over the opinions of two competent neurosurgeons

who have each stated that the claimant suffers only from

degenerative changes in her lumbar spine - changes that,

based upon the results of objective diagnostics studies,

should not be causing the claimant’s left-sided symptoms -

the claimant now contends that she is entitled to a third

neurosurgical evaluation.  We note, however, that the

claimant, who is apparently not satisfied with  these sound

medical opinions in that she now seeks a third, appeared

critical of both Dr. Standefer and Dr. Thomas in that

neither “treated” her for her condition.  For example, when

the claimant’s attorney asked her if Dr. Standefer provided

her with any treatment, she answered “No, sir.”  Likewise,

when she was asked about what Dr. Thomas “actually” did for

her, “if anything,” she responded “Nothing.”  These

neurosurgeons were retained to offer objective medical
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opinions about the claimant’s condition, which both did. 

Moreover, they both opined that, based upon objective

findings and thorough neuro-physical examinations, there was

nothing that they could offer the claimant in the way of

treatment for her condition.  Based upon the weight of the

medical evidence in this claim, including the numerous

diagnostic studies that have consistently shown throughout

the course of the claimant’s treatment that her degenerative

disc condition has not changed, nor does it warrant surgical

intervention, it is unlikely that the opinion of yet a third

neurosurgeon will differ from the two opinions already

rendered in this claim.  Therefore, we find that a third

independent medical evaluation by a neurosurgeon is not

reasonably necessary for the treatment of the clamant’s

compensable back stain.

Moreover, on August 11, 2011, Dr. Cheyne opined

that the claimant had not benefitted from injections, nor

would she benefit from additional injections.  This opinion

was based on the fact that the claimant reported that the

LESI treatments actually aggravated her condition, as

opposed to alleviating her symptoms.  As the respondents

point out, the failure of spinal injections to relieve the

claimant’s hip pain, combined with the results of numerous
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diagnostic studies showing that the claimant’s hip

complaints are inconsistent with her degenerative back

condition, demonstrates that the two are unrelated.  In

addition, over and against the claimant’s testimony, the

medical record reveals that the claimant’s hip problems pre-

date her compensable back strain.  Therefore,

notwithstanding that the respondent allowed the claimant

treatment for her hip complaints as part and parcel to the

treatment of her compensable back strain, we find that the

claimant’s current condition is related to a pre-existing

condition that is unrelated to the work-related incident of

April, 2010, wherein the claimant strained her back. 

Because we find that the claimant’s back condition, namely a

strain, has become stable, and that nothing in the form of

medical treatment will improve her condition, we find that

she has failed to prove by a preponderance of the evidence

that she is entitled to additional medical treatment for her

back in that she has failed to prove that additional medical

treatment is reasonably necessary for the treatment of her

back strain.  Moreover, we find that the medical record is

devoid of any medical opinion stated within a reasonable

degree of medical certainty that the degeneration found

throughout the claimant’s lumbar spine, or even her alleged
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left-sided symptoms, are related to her compensable injury

of April, 2010.  With regard to the claimant’s left hip and

other left-sided complaints, while she may in fact find that

medical treatment for this condition is necessary in the

future, we fail to find that this condition is causally

related to her compensable back strain.  Therefore, we find

that the claimant has failed to prove by a preponderance of

the evidence that any medical treatment pursuant to her

left-sided symptoms, particularly her hip condition, is

reasonably necessary for the treatment of her compensable

back injury.

Finally, Dr. Thomas stated on two occasions that

the claimant reached the end of her healing period for her

compensable back strain no later than March 17, 2011. 

Furthermore, while the claimant was taken off of work on

several occasions pending the results of diagnostic or other

studies and evaluations, each of which proved to reinforce

that there was no anatomical explanation for the claimant’s

claim of total physical debilitation, the claimant has

failed to prove by a preponderance of the evidence that she

is totally incapacitated from earning wages as a result of

her compensable back strain.  What the claimant has proven

over the course of her extensive medical treatment for a
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condition that apparently remains “puzzling” in that her

symptoms do not match her pathology, is that she sustained a

right-sided back strain in April of 2010; that through the

course of her treatment for that strain, she was confirmed

to have mild to moderate degenerative disc disease

throughout her lumbar spine; that she reached maximum

medical improvement for her compensable back strain no later

than March 17, 2011; that she is not a candidate for back

surgery; and, that prior to her compensable back strain she

was treated for left-sided hip, knee, and leg pain that is

unrelated to her degenerative back condition or to her

compensable back strain, and which is still problematic for

her today.  Based upon the above and foregoing, we find that

the claimant has failed to prove by a preponderance of the

evidence that she is entitled to additional temporary total

disability benefits for her compensable back strain. 

Moreover, whether the claimant continues to seek treatment

for her left hip, and whether this condition prevents her

from returning to work is not relevant to her claim for

additional benefits pursuant to her back injury, in that she

has failed to prove a casual relationship between her hip

complaints and her lumbar spine.  Finally, we find that an

award of temporary total disability benefits until such time



Pratt - G007361   27

as the claimant is “returned to regular duty” is erroneous

on its face in that it is contrary to the requirement that

an injured employee still be within her healing period and

totally incapacitated from earning wages in order to prove

entitlement to these benefits. See, K II Constr. Co. v.

Crabtree, 78 Ark. App. 222, 79 S.W.3d 414 (2002); Ark. State

Hwy. Trans Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392

(1981).  Furthermore, that the claimant be awarded temporary

total disability benefits until such time as she is able to

perform “regular” duty is not required anywhere in the

statute in that a claimant being returned to restricted or

light duty serves to overcome an award of additional

temporary total disability benefits.  Therefore, the

decision of the Administrative Law Judge to award additional

medical and temporary total disability benefits is hereby

reversed and these benefits denied and dismissed.  

IT IS SO ORDERED.

                                   
                             A. WATSON BELL, Chairman

                                   
                   KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

I must respectfully dissent from the majority

opinion. After a de novo review of the record, I find that

the claimant sustained a compensable specific-incident back

injury on April 14, 2010, and is entitled to all workers’

compensation benefits as awarded by the Administrative Law

Judge.

For the claimant to establish a compensable injury

as a result of a specific incident which is identifiable by

time and place of occurrence, the following requirements of

Ark. Code Ann. §11-9-102(4)(A)(i)(Repl. 2002), must be

established: (1) proof by a preponderance of the evidence of

an injury arising out of and in the course of employment;

(2) proof by a preponderance of the evidence that the injury

caused internal or external physical harm to the body which

required medical services or resulted in disability or

death; (3) medical evidence supported by objective findings,

as defined in Ark. Code Ann. §11-9-102 (4)(D), establishing

the injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).
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Here, the claimant sustained an admittedly

compensable injury to her back on April 14, 2010.  An August

9, 2010 MRI indicates the presence of a right lateral disc

herniation at L3-4 and a broad-based disc herniation at the

level of L4-5; however, the bulk of the medical records

after that MRI talk about a defect at L4-5.  As such, there

is objective medical evidence that the claimant has a

herniated disc at two levels, L3-4 and L4-5.  None of the

medical providers in this case have opined that the claimant

had been diagnosed as having a herniated disc prior to her

April 14, 2010 job-related injury.  Dr. Randall Carson

indicates in an October 6, 2010 report that the claimant’s

injury is work related.  He notes the date of injury as

April 14, 2010.

Although Dr. Carson’s records initially note the

claimant’s primary complaints as being in her back, left

hip, and left lower extremity, in his December 2, 2010

report, he indicates that the claimant underwent an LESI on

November 30, 2010 and that, following that LESI, the pain in

the left lower extremity improved, but that she developed

worse pain in the right lower extremity.  In his December 2,

2010 note, Dr. Carson’s diagnosis includes low back pain,

right sciatica L4-5 dermatome following left LESI, and Dr.
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Carson indicates an injury date of 4/14/10 and opines that

the injury is work related.

In Dr. Carson’s December 9, 2010 note, he

indicates, “the RLE pain persists”.  In another December 9,

2010 note, Dr. Carson includes bilateral sciatica in his

diagnosis and again refers to an April 14, 2010 date of

injury and opines that the injury is work related.

The claimant testified that she returned to work

in March of 2011, but that work involved standing on

concrete and also bending and twisting, and she was not able

to perform it.  She also testified that she returned to work

on January 25, 2010, but the respondent put her on a job

with one other person when the job actually was a three-

person job.  She testified that she had pain in her left leg

and in her right thigh.  She went to the nurse and the nurse

wrote her a pass after the claimant had worked for about an

hour.

Although Dr. Carson’s records clearly document

that the claimant’s symptoms included the right lower

extremity and the MRI contains objective evidence of a

herniated disc that would explain the right-sided

symptomatology, the bulk of the medical records talk about

left-sided symptoms, and both Dr. Standefer and Dr. Thomas



Pratt - G007361   31

seem to ignore the claimant’s documented right-sided

symptoms.

I find that the claimant has experienced bilateral

lower extremity symptoms as a result of her admittedly

compensable injury.  Her treating physician is recommending

additional medical treatment.  The August 9, 2010 MRI

documents the presence of a disc herniation at L3-4 and L4-

5.  Once the treatment directed at L4-5 did not provide the

desired level of relief, Dr. Cheyne changed the focus of his

treatment because of his belief that the claimant was having

nerve root irritation at the L3-4 level.

Dr. Cheyne’s July 7, 2011 progress note indicates

that the claimant underwent an LESI at the L3-4 level and

“she states that she is finally getting some relief”.  Dr.

Cheyne recommended another LESI for the following month and

a return appointment to see him after that injection.  He

continued her on Mobic, heat, and light activity in the

meantime.  

The medical records in this case show that the

claimant has had continued symptoms, undergone significant

medical treatment, required substantial prescription

medications in order to manage her pain level, and made

attempts to return to work.  Yet, she is not asymptomatic
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and her treating physician notes that she is finally

experiencing some relief now that they have changed the

focus of her treatment from the L4-5 to the L3-4 disc.

There is no indication in this case that any

independent intervening event has occurred since the April

14, 2010 admittedly compensable injury that would terminate

the respondents’ liability to provide medical treatment in

connection with the claimant’s injury.

The fact that the medical records focus primarily

on symptoms in the left lower extremity certainly do not

negate the fact that the medical records document the

existence of a herniated disc at L3-4 and L4-5, and they

also document that the claimant had complaints of symptoms

in both lower extremities.

For the aforementioned reasons, I must

respectfully dissent.

                                   
    PHILIP A. HOOD, Commissioner


