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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant appears pro se.

Respondent represented by the HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed November 9, 2011.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction of this claim.

2. The employer/employee/carrier relationship
existed on or about December 21, 2010, when
the claimant sustained a compensable injury to
her left knee and leg.
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3. The claimant earned an average weekly wage of
$488.23. The claimant is entitled to a
compensation rate of $299.00 for temporary
total disability benefits and $224.00 for
permanent partial disability benefits.

4. The claimant has proven by a preponderance of
the evidence that she is entitled to
additional medical benefits, including the
treatment of Dr. Lipke.

5. The claimant has proven by a preponderance of
the evidence that she is entitled to temporary
total disability benefits from December 22,
2010, until January 14, 2011.

6. The claimant has failed to prove by a
preponderance (sic) that she is entitled to §
505(a) benefits.

7. All others issues are reserved.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the November 9, 2011 decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the
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opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion.  Based upon my de novo review of the record,

without giving the benefit of the doubt to either party,

I find that the claimant was not performing employment

services at the time of her injury.  Therefore, I find

that this claim for benefits should be denied and

dismissed.

          The claimant was employed as a 911 dispatcher

on December 21, 2010, when she fell at work.  The
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claimant’s work site was in the basement of the

Jefferson County Courthouse.  After receiving a personal

call from her daughter, the claimant testified that she

took an unscheduled break in order to call her daughter

back as she was not allowed to take personal calls while

working as a dispatcher.  The claimant walked outside of

the courthouse to use her personal cell phone to call

her daughter. The claimant was not required to monitor

her workplace and she was not subject to being called

back to the workplace during her break.  While She was

on break another employee was responsible for performing

the 911 dispatch duties.  The respondents’ operations

manager, Melinda Elliott, corroborated the claimant’s

testimony that the claimant was not expected to perform

any of her employment duties during her break to make a

personal phone call.  

          The evidence reflects that the claimant fell

down a flight of stairs as she was returning to her

workstation after this unscheduled break.  At the time

of her fall, she had not resumed her duties of a 911

dispatcher.  At the time of her injury, the claimant was

not on a restroom break, nor was she on a break required

by her employer.  See Pifer v. Single Source Transp.,

347 Ark. 851, 69 S.W.3d 1 (2002); Dearman v. Deltic
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Timber Corp., 2010 Ark. App. 87, ___ S.W.3d ___.  The

claimant was not “on call” during her break.  See

Kimbell v. Ass’n of Rehab Indus. & Bus. Companion Prop &

Cas., 366 Ark. 297, 235 S.W.3d 499 (2006).  The claimant

was not required to monitor her work station during her

personal break.  See White v. Georgia-Pacific Corp., 339

Ark. 474, 6 S.W.3d 98 (1999).  The claimant was not

reviving herself during the break before returning to

her employment duties.  See Hudak-Lee v. Baxter Cty.

Reg. Hosp., 2011 Ark. 31, ___ S.W.3d ___.  The Court of

Appeals has held that when an employee is doing

something that is generally required by her employer,

the claimant is providing employment services.  See Ray

v. University of Arkansas, 66 Ark. App. 177, 990 S.W.2d

558 (1999); Shults v. Pulaski Cty. Special Sch. Dist.,

63 Ark. App. 171, 976 S.W.2d 399 (1998).  In the present

matter, the claimant was not doing anything that was

required by her employer at the time she fell on

December 21, 2010.  The claimant’s fall down the stairs

occurred while she was outside of her workplace during

her personal break.  The claimant’s fall did not occur

at a time when she was performing her duties as a 911

radio dispatcher.  The employer’s interests were not

being directly or indirectly advanced at the time of the
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claimant’s fall.  The instant claimant was not

performing employment services when she fell on December

21, 2010.

          Accordingly, I find that the claimant has

failed to prove by a preponderance of the evidence that

she was performing employment services at the time of

his injury.  Therefore, I respectfully dissent. 

                                
                         KAREN H. MCKINNEY, COMMISSIONER


