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OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed January 11, 2012.  The administrative law

judge found that the claimant sustained wage-loss disability

in the amount of 60%.  After reviewing the entire record de

novo, the Full Commission finds that the claimant proved he

sustained wage-loss disability in the amount of 30%.    
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I.  HISTORY

Steve Alan Owens, age 41, testified that he did not

complete high school but had obtained a GED.  With regard to

his employment history, Mr. Owens testified that he had

worked with many different employers for brief times at

cleaning services, restaurants, grocery stores, warehouses,

and gasoline stations.  The claimant had also been employed

as manual laborer and dock worker.  The claimant had been

trained to perform welding and to operate a forklift.  The

claimant testified that he was experienced in car stereo

installation and lawn care.  The claimant testified that he

had also been employed as a casino “Blackjack dealer.”      

The claimant testified that he became employed with the

respondent-employer, FedEx, in 2004.  The claimant testified

that he was a “dock associate” for the respondent-employer,

and that his work included loading, unloading, and moving

freight.  The parties stipulated that the claimant sustained

a compensable injury to his neck and low back on March 24,

2010.  The claimant testified that he underwent neck surgery

in June 2010 and did not return to work for the respondents

after that time.  The claimant began treating with Dr. Glenn

A. Crosby, II in about August 2010.  Dr. Crosby stated on
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October 1, 2010, “At this point I have offered the patient a

left L3 microdiskectomy.”  The claimant testified that he

underwent back surgery in December 2010.      

The claimant followed up with Dr. Crosby on April 4,

2011: “He has been under the care of Dr. Green.  He is on

medications and has had a block to no help.  He is still

hurting quite a bit in the leg and the groin.  It is really

aggravated by activities.  If he stands for awhile or does a

lot of activities it seems to get worse....PLAN: I do not

believe at this point that he is going to be able to return

to work as a dock associate as that causes him to stand for

hours at a time, even slightly flexed at the hips.  I am

going to put him at maximum medical improvement at this

point.  I am giving him an impairment rating of 10%.  I am

sending him for Pain Management.”  The parties stipulated

that the claimant had been assessed with a 10% anatomical

impairment rating which was accepted and was being paid.  

A pre-hearing order was filed on July 25, 2011.  The

claimant contended, among other things, that he had

sustained wage-loss disability exceeding his permanent

anatomical impairment.  The respondents contended that all

due and owed benefits had been paid.  Dr. Crosby stated on
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August 1, 2011, “He is at MMI but he has now received a 23%

total impairment rating which takes in effect both his

cervical and lumbar disc disease.”    

A human resources assistant corresponded with the

claimant on August 29, 2011:

This letter is to serve as notice that your
employment status with FedEx Freight is being
changed to that of administrative separation.  You
are being placed in this status as a result of
notification that you have permanent restrictions
that prevent you from performing all job duties
necessary to your position.  A reasonable
accommodation review was conducted with you
recently, and we have determined that no
reasonable accommodations can be made based on
your current work restrictions and your
accommodation request(s).  

If you are interested in pursuing any other
positions with FedEx Freight for which you may be
qualified, please apply through our career center
at www.fedex.com/us/careers.  In order to access
your Retirement Savings Plan, contact Vanguard at
1-800-523-1188 or www.vanguard.com.  

If the information regarding your permanent
restrictions is incorrect, please let me know
within 48 business hours of your receipt of this
letter.

A hearing was held on October 14, 2011.  The claimant

testified that he was physically unable to return to his

previous job with the respondents.  The claimant testified

that he had performed limited yard work the previous summer,

but that doing so aggravated his physical condition.  The
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claimant testified that he suffered from chronic pain and

pressure in his low back, left leg, and groin.  The claimant

testified that on a bad day he will “lay in the bed and do

nothing.  I’d be on pain pills and try to relax and stop the

pain as much as possible.”  On a good day, the claimant

testified, he can drive, do laundry, go shopping, and

perform limited yard work.  The claimant testified that he

was unable to sit or stand for long periods of time.  The

claimant’s testimony indicated that he was receiving $422

weekly for his permanent anatomical impairment.        

The respondents’ attorney cross-examined the claimant:

Q.  Now, you testified in your deposition that
FedEx had sent you some FMLA paperwork, and after
filling it out and sending it back, you met with
the terminal job - the manager to describe the job
you could do; is that correct?

A.  Correct.

Q.  Okay.  And you advised the terminal director 
that as long as you could work in a bed with your
laptop that’s the work that you could do at FedEx. 
Is that correct?

A.  Pretty much.

Q.  Okay.  And you were told by FedEx that they
couldn’t accommodate that restriction.  Is that
right?

A.  Right.
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Q.  Okay.  Well, I’m a little confused to be
honest with you on that.  We - you’ve already
established, you didn’t never - you’ve never
undergone an FCE.  Is that correct?  And what that
means is Functional Capacity Evaluation?

A.  That’s correct.  

Q.  And so, technically no one’s ever told you
what your limitations are.  Is that correct?

A.  Right....I know what my limitations are. 

Q.  Okay.  So, what you reported to your employers
was based on what you said, what you thought, the
only thing you could do was lie in bed and work on
a laptop.  Is that correct?

A.  The only thing that does not cause me pain is
laying in my bed, that’s correct.

Q.  Would you agree it’s not very reasonable to
accommodate a job and lay in bed and work on a
laptop?

A.  Oh, yeah.  Now, you could put a lounge in - I
mean, secretarial work, I could lay in a lounge
and answer the phone and be a receptionist....

Q.  And in your deposition, you claim that you are
willing to try some type of work, but you haven’t
actually looked for any work.  Isn’t that right?

A.  I’m on workman’s comp, and I’ve filed for
disability.  I have not worked for any employment,
yes.

Q.  You indicate you’ve filed for Social Security
disability, which I understand at the time of the
deposition it had not been granted.  Has it been
granted yet?

A.  No, I’m still waiting for my hearing.  
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Q.  Okay.  So, even if you were physically able to
go back to work, you’re indicating that if you’re
receiving workers’ comp and you’re receiving
Social Security disability, you don’t have any
intention of going back to work.  Is that correct?

A.  If while receiving four hundred and 22 dollars
a week from workman’s comp, I went and got a job,
how would that affect workman’s comp; how would
that affect this case?

Q.  Well, to be honest with you, sir, that four
hundred and 22 dollars a week is paid based on an
impairment rating, which has absolutely nothing to
do with whether you’re back at work....Now, you
said you’ve applied for Social Security and you
wouldn’t want to hurt your Social Security
disability benefits?

A.  Well, if I go back to work for a part-time job
making seven dollars an hour and I’ve got two
thousand dollars a month in bills, I don’t think
I’m going to be able to pay that.  My house note
is a thousand dollars a month....

Q.  So, since your injury, your activities consist
of laying in bed and playing on your laptop.  Is
that correct?

A.  Yes.  On a good day.  Now, that’s a recovery
from doing something.

Q.  While you’re laying in bed on your laptop,
you’re not making any efforts to try and find any
suitable employment.  Is that right?

A.  I guess not....  

An administrative law judge filed an opinion on January

11, 2012.  The administrative law judge found that the

claimant had sustained permanent anatomical impairment in
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the amount of 17% and wage-loss disability in the amount of

60%.  

The respondents appeal to the Full Commission.

II.  ADJUDICATION    

In their brief on appeal, the respondents do not

contend that the administrative law judge erred in awarding

the claimant a 17% permanent anatomical impairment rating. 

The respondents instead request that the Full Commission

reverse the administrative law judge’s finding that the

claimant sustained wage-loss disability in the amount of

60%.  The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability to

earn a livelihood.  Emerson Elec. v. Gaston, 75 Ark. App.

232, 58 S.W.3d 848 (2001).  In considering claims for

permanent partial disability benefits exceeding the

employee’s percentage of permanent physical impairment, the

Commission may take into account, in addition to the

percentage of permanent physical impairment, such factors as

the employee’s age, education, work experience, and other

matters reasonably expected to affect his future earning

capacity.  Ark. Code Ann. §11-9-522(b)(1)(Repl. 2002).   
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An administrative law judge found in the present

matter, “6.  When the claimant’s age, education, work

experience, and other matters reasonably expected to affect

his future earning capacity are considered along with his

anatomical impairment, the claimant has suffered a loss of

earning capacity or wage loss disability in the amount of

60%.”  The Full Commission finds that the claimant proved he

sustained wage-loss disability in the amount of 30%.

The claimant is only age 41 and has a GED certificate

with no additional formal education.  The claimant has

worked for many different employers, often for short periods

of time.  The record indicates that the claimant’s most

stable employment has been as a dock worker performing

manual labor.  The claimant was hired by the respondent-

employer as a “dock associate” in 2004.  The parties

stipulated that the claimant sustained a compensable injury

to his neck and low back on March 24, 2010.  The claimant

eventually underwent neck surgery and back surgery.  Dr.

Crosby assigned a permanent impairment rating on April 4,

2011 and opined, “I do not believe at this point that he is

going to be able to return to work as a dock associate as

that causes him to stand for hours at a time, even slightly
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flexed at the hips.”  There are no other permanent work

restrictions in the record.  

The claimant testified that he was not physically able

to return to his duties as a dock worker for the respondent-

employer.  The respondents placed the claimant on

“administrative separation” on August 29, 2011 and informed

the claimant, “You are being placed in this status as a

result of notification that you have permanent restrictions

that prevent you from performing all job duties necessary to

your position.  A reasonable accommodation review was

conducted with you recently, and we have determined that no

reasonable accommodations can be made based on your current

work restrictions and your accommodation requests(s).”  

The claimant agreed on cross-examination that he had

informed the respondents the only work he could perform was

using a laptop while lying in bed.  The claimant also

testified that he could “lay in a lounge” and answer a

telephone.  The claimant testified that he had not looked

for another job and had filed for Social Security

disability.  The claimant testified on cross-examination

that he could earn more money drawing disability that he

could in working at a job.  The record shows that the
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claimant is not motivated to pursue any sort of gainful

employment within his permanent physical restrictions.  The

claimant is only age 41, and the record indicates that the

claimant possesses above-average intelligence but would

rather draw disability than be a productive employed

individual earning meaningful wages.  The claimant’s lack of

interest and negative attitude in seeking appropriate

employment is an impediment to an assessment of the

claimant’s loss of earning capacity.  Emerson Electric,

supra, citing Ellison v. Therma Tru, 71 Ark. App. 410, 30

S.W.3d 769 (2000).

However, we reiterate that the claimant has only a GED

certificate with virtually no additional formal education. 

The claimant’s employment history consists mostly of

unskilled labor, working briefly in entry-level positions

for a large number of employers.  The claimant had been

employed as a dock worker for the respondents since 2004. 

As a result of his March 24, 2010 compensable injury, the

claimant has sustained a 17% permanent anatomical impairment

rating.  Dr. Crosby expressly stated that the claimant was

physically unable to return to work as a dock associate for

the respondent-employer.  As a result of the claimant’s
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permanent work restrictions, the respondents placed the

claimant on administrative separation on August 29, 2011. 

Based on the claimant’s relatively young age, his limited

education, varied and unstable work history, 17% permanent

anatomical impairment, and inability to return to manual-

labor work for the respondents, the Full Commission finds

that the claimant sustained wage-loss disability in the

amount of 30%.

Based on our de novo review of the entire record,

therefore, the Full Commission finds that the claimant

sustained wage-loss disability in the amount of 30%.  The

claimant proved by a preponderance of the evidence that the

March 24, 2010 compensable injury was the major cause of 17%

permanent anatomical impairment and 30% wage-loss

disability.  The claimant’s attorney is entitled to fees for

legal services in accordance with Ark. Code Ann. §11-9-

715(Repl. 2002).  For prevailing in part on appeal, the

claimant is entitled to an additional fee of five hundred

dollars ($500), pursuant to Ark. Code Ann. §11-9-

715(b)(Repl. 2002).
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IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs & dissents.

CONCURRING & DISSENTING OPINION

          Although I concur in the majority’s award of 30%

wage loss disability, I must respectfully dissent as well. 

I would award, as did the Administrative Law Judge, an

additional 30% wage loss disability, for a total of 60%.

                                                       
                        PHILIP A. HOOD, Commissioner


