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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. F603357

RANDY G. NINEMIRE, EMPLOYEE  CLAIMANT

INDUSTRIAL MECHANICAL SPECIALISTS, EMPLOYER RESPONDENT NO. 1

TRUCK INSURANCE EXCHANGE,
CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND RESPONDENT NO. 2

OPINION FILED MARCH 15, 2012

Upon review before the FULL COMMISSION, Little Rock, Pulaski
County, Arkansas.

Claimant represented by the HONORABLE FREDERICK S. "RICK"
SPENCER, Attorney at Law, Mountain Home, Arkansas.

Respondents No. 1 represented by the HONORABLE JASON A. LEE,
Attorney at Law, Little Rock, Arkansas.

Respondents No. 2 represented by the HONORABLE CHRISTY L. KING,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed December 2, 2011.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.
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2. The stipulations set forth above are reasonable
and are hereby accepted.

3. Pages 26-31 and 39-46 of Respondents No. 1
Proffered Exhibit 2 will not be admitted into
evidence.

4. Pages 32-38 of Respondents No. 1 Proffered Exhibit
2 will be admitted into evidence and given due
weight.

5. Whether any of Claimant’s care by Dr. Donald
Lamoureaux heretofore rendered was unauthorized is
moot because it has not been shown that Claimant
was served with a copy of the change-of-physician
rules in accordance with Ark. Code Ann. § 11-9-
514(c)(1)-(2) (Repl. 2002).

6. Claimant has proven by a preponderance of the
evidence that all of the pain management treatment
of his compensable injury heretofore rendered him
that is in evidence was reasonable and necessary.

7. Claimant has proven by a preponderance of the
evidence that additional pain management treatment
in connection with his compensable injury is
reasonable and necessary.

8. Claimant has not proven by a preponderance of the
evidence that he is permanently and totally
disabled.

9. Claimant has proven by a preponderance of the
evidence that he is entitled to wage-loss
disability of thirty percent (30%).

10. Claimant has proven by a preponderance of the
evidence that he is entitled to a controverted
attorney’s fee.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the
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law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

I must respectfully concur, in part, and dissent, in

part, from the majority opinion.  The majority did award 30%

wage-loss disability benefits, a finding with which I agree. 

However, after a de novo review of the record, I find that the

evidence supports an award of permanent and total disability;

therefore, I must respectfully dissent from the majority’s

limited award.

Permanent total disability is defined as inability,
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because of compensable injury or occupational disease, to earn

any meaningful wages in the same or other employment.  Ark. Code

Ann. §11-519 (e)(1).  The burden of proof shall be on the

employee to prove inability to earn any meaningful wage in the

same or other employment.  Ark. Code Ann. §11-519 (e)(2).  The

same factors considered when analyzing wage-loss disability

claims are usually considered when analyzing permanent and total

disability claims.  See Ark. Code Ann. §11-9-519 (c); Rutherford

v. Mid Delta Community Services, Inc. 102 Ark. App. 317, 285

S.W.3d 248 (2008).  Such factors include the worker's age,

education, work experience, medical evidence, and any other

matters which may reasonably be expected to affect the worker's

future earning power.  Other factors include motivation,

post-injury income, credibility, demeanor, prior work history,

and education.  Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685

(1961); City of Fayetteville v. Guess, 10 Ark. App. 313, 663

S.W.2d 946 (1984); Curry v. Franklin Electric, 32 Ark. App. 168,

798 S.W.2d 130 (1990), 54 Ark. App. 130, 923 S.W.2d 886 (1996).

The evidence shows that the claimant is 42 years old

and completed the 12th grade.  His work history has been

comprised primarily of jobs in the medium category of work or

greater, such as welding.  He also has served as a delivery

driver.  Claimant was employed for respondent for seven to eight

years as a shop supervisor.  This position required some
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paperwork; but, generally, he worked alongside his co-workers in

metal fabrication.  As the parties have stipulated, he sustained

a compensable lower back injury on March 4, 2006.  Nearly two

years later, after conservative measures did not work, the

claimant went to Dr. Rebecca Barrett-Tuck.  After a second MRI,

she recommended that the claimant undergo a fusion at L3-4.  

The claimant had this surgery on April 7, 2008.  While Dr.

Barrett-Tuck wrote that he “had done very, very well” as a result

of the surgery, she nonetheless noted that he continued to

complain of back and left leg pain and opined that, because his

job at the respondent consisted of a lot of bending, lifting, and

stooping, he would not be able to continue in it.

The claimant has testified that he suffers from back

pain as a result of his compensable injury.  His wife and mother-

in-law corroborated this.  He takes medications, including Soma,

Valium, Oxycontin, and Hydrocodone, to alleviate his symptoms. 

He estimated that his pain averages 6 out of 10.  He also

complains of intermittent numbness in his lower extremities. 

This complaint is reflected in his records.  Therefore, I find

that the claimant suffers from chronic pain, which must be

considered.  See Whitlatch v. Southland Land & Development, 84

Ark. App. 399, 141 S.W.3d 916 (2004).

Based on the claimant’s age, education, and work

experience, and considering that the claimant suffers from
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chronic pain which is treated with heavy-duty medications, I find

that the claimant is permanently and totally disabled.

For the aforementioned reasons, I must concur, in part,

and dissent, in part, from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


