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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed December 5, 2011.  The administrative law

judge found that the claimant proved she was permanently

totally disabled.  After reviewing the entire record de

novo, the Full Commission reverses the administrative law
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judge’s finding.  The Full Commission finds that the

claimant proved she was entitled to wage-loss disability in

the amount of 50%.    

I.  HISTORY

Tammie Denise Nguyen, now age 51, testified that she

attended school through the eighth grade.  The claimant’s

testimony indicated that most of her employment history

involved work as a server and manager in restaurants.  The

claimant’s testimony indicated that she became employed with

Olive Garden in about 1995.  The claimant testified that she

began with the respondents as a server and was eventually

promoted to manager.  The parties stipulated that the

claimant sustained a compensable injury to her back on

January 17, 2006.  The claimant testified on direct

examination:

Q.  Ms. Nguyen, will you briefly explain how you
got injured back in 2006 while in the employ of
Olive Garden?

A.  I was in the employees’ bathroom, or the guest
bathroom, painting, roller painting, and I fell
backwards off a ladder, landed on my arm and my
back, broke my arm and hurt my back....

Q.  And did you continue to work for Olive Garden
for various periods of time?

A.  Yes, I did.
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Q.  I believe that the records will show that you
had some periods of time when you were off work,
and then you’d go back to work, and continue to
work?

A.  Yes.    

Janet Canada, an APN at River Valley Musculoskeletal

Center, examined the claimant on January 8, 2009:

Ms. Nguyen is a 47-year-old Caucasian female that
presents to the clinic today for neurosurgical
evaluation of continued tailbone pain that
radiates into the buttock and peroneum, into the
right lateral hip and groin.  The symptoms radiate
into the right inner thigh and stops at the knee. 
The symptoms started acutely after falling off a
ladder approximately four feet high, three years
ago.  She is a manager of Olive Garden when this
happened.  She did land directly on her bottom....
The patient had a lumbar MRI without contrast
performed here at River Valley Musculoskeletal
Center on January 23, 2008.  This was evaluated in
collaboration with Dr. Johnson.  L1-2, L2-3, L3-4
appear unremarkable.  L4-5 reveals mild diffuse
disk bulge.  L5-S1 right paracentral disk
protrusion with displacement of the right S1 nerve
root.

  
Janet Canada’s impression was “1.  Right lumbar

radiculopathy.  2.  Coccydynia.  3.  Right groin and

peroneum pain.”      

Dr. Robert Fisher noted on January 22, 2009, “She still

has some pain radiating down in her legs, but she is able to

work and she is continuing in her job as a hostess at the

Olive Garden Restaurant, so in general, she seems to be
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doing pretty well.”  Dr. Fisher performed epidural steroid

injections in January, March, and June 2009.  Dr. Fisher

noted on June 11, 2009, “Ms. Nguyen is a 48-year-old lady in

whom we have done numerous epidurals on.  We do these about

every two to three months and that has allowed her so far to

continue to function in her job as one of the managers at

the local Olive Garden Franchise.  She tells me she puts in

approximately 60 hours of work per week at this and hurts

quite a bit.  All this began when Tammie was fell (sic) from

a ladder in the course of her employment.”  

Janet Canada noted on September 9, 2009, “Her symptoms

started approximately four years ago when she fell off a

ladder at work.  She is manager of Olive Garden and

continues to hold this position....She is working

approximately 10-14 hours a day and is on her feet

throughout that time.”    

Dr. Arthur M. Johnson’s impression on September 24,

2009 was “Central disc herniation at L5-S1 with bilateral

lower extremity pain that goes into the lateral aspect of

the lower extremities and curves around the back of the leg

just below the knee level.  PLAN: We will schedule the
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patient for lumbar fusion at L5-S1 with minimally invasive

TLIF procedure.”

Dr. Richard S. Kyle provided a Consult Report on

November 10, 2009:

I saw Tammie Nguyen for an independent medical
examination today.  I reviewed her chart and MRI
of the lumbar spine and took her history.  She
reports that she fell off a ladder while at work
at the Olive Garden almost 4 years ago.  She has
problems ever since then, but still is working....
Patient is scheduled for a lumbar discectomy and
fusion and it may provide her some relief.  Her
injury was so long ago, it may well be difficult
to get a good surgical result and I discussed this
with her, but she is convinced that surgery is
the only way that she can get any pain relief.  I
told her that I would not do the surgery....  

Dr. Johnson performed surgery on November 20, 2009:

“Left L5-S1 minimally invasive transforaminal lumbar

interbody fusion with discectomy times one, arthrodesis

times one, cage times one using a bullet cage, allograft,

and bone marrow aspirate, with spinal monitoring and used

the Viper II spinal fixation system.”  The pre- and post-

operative diagnosis was “Left L5-S1 central disc

herniation.”  

The claimant followed up with Dr. Johnson on January

12, 2010: “She is doing reasonably well.  However, she has

been having some problems with spasm in the back and the



Nguyen - F600718 6

Flexeril has not been helping her a whole lot.  She has been

ambulating reasonably well and the incision looks good.  She

walks with a normal gait.  IMPRESSION: “Doing reasonably

well status post L5-S1 TLIF and we will have her stay off

work until 02/08/2010 at which time she can go back to work

and no lifting greater than 15 pounds and no bending or

twisting and starting off with half days.”  

The claimant testified on direct examination:

Q.  I believe the records indicate that you first
returned to work working half days, and then you
eventually worked into full days?

A.  No, sir, they wouldn’t let me work half days.

Q.  The medical records show that you were
released to half days?

A.  And he put me back - my director put me back
off of work.  He said I couldn’t work half days.  

Q.  Okay, so you never did actually work half
days?

A.  No, sir, I did not.  

The record contains a Certificate to Return to Work

from SMH Family Medicine dated September 9, 2010: “Please

excuse for work missed due to back 9/9/10 - 9/26/10.”  The

Certificate indicated that the claimant could return to work

on September 27, 2010.  However, Janet Canada saw the
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claimant shortly after and wrote, “Continue off work status

until re-evaluated on 10-30-10.”  

A physical therapist with River Valley Rehab Center

evaluated the claimant on September 20, 2010:

The patient is a 49-year-old female status post
lumbar fusion on 11/20/09.  Patient reports left
lower extremity numbness in her groin, as well as
in her left toes.  She has not had any physical
therapy since her back surgery in November of
2009....She is employed by Olive Garden as a
manager.  She has returned to work.  She does
report increased back pain at the end of the
day....

FUNCTIONAL LIMITATIONS:   The patient is
functionally limited to perform some household
chores such as vacuuming.  She states she also
cannot squat down in order to perform some job
duties and ADL’s.  

OBSERVATION/PALPATION: The patient presented to
the clinic ambulating without assistive device. 
She appeared to have no visible gait abnormality. 
She had slightly forward trunk posture in dynamic
standing position....

FUNCTIONAL GOALS: The patient will be able to
perform all activities during the day and evening
symptom fee by four weeks....She will be seen in
the clinic two times a week for four weeks.  

The parties stipulated that the claimant reached

maximum medical improvement on November 30, 2010, on which

date Dr. Johnson stated, “The patient has now reached her

maximum medical improvement.  She is given a permanent

impairment disability rating according to the AMA guidelines
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of twelve percent (12%) to the body as a whole.”  The

claimant was given a Return to Work slip on November 30,

2010, with the following restrictions: “No lifting > #5 lbs. 

No physical labor.  Infrequent bending, kneeling, stooping. 

No sitting or standing for more than 30-40 min. at a time.”

The claimant testified on direct:

Q.  And then did the doctor at some point release
you to go back to full days?

A.  Yes, he did.

Q.  And did you return to work?

A.  Yes, I did.  

Q.  And how long were you able to continue to
work?

A.  Couple of months.

Q.  What happened?

A.  I was in so much pain I couldn’t - I couldn’t
walk.  I couldn’t bend over.  I couldn’t stoop
down.  I was just miserable.

Q.  What were your job duties at Olive Garden at
that time?

A.  Well, pulled food out of the window.  You have
to lean up over a steel table and pull hot plates
out of the window and put them on trays, run - if
no one would run food to the guests, you picked up
the tray and you ran the food to the guests.  I
took care of guests, took care of employee issues,
fixed tickets.  We had to do a hundred percent
table visits.  That means we had to walk a hundred
percent of the time.
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Q.  What was your job title?

A.  I was the sales manager....

Q.  And how long did you work for Olive Garden?

A.  Fifteen years....

Q.  Is there any possible way that you could do
your job at Olive Garden without lifting more than
five pounds?

A.  No.  No. 

Q.  Even if you did not have the five-pound
lifting restriction that Dr. Johnson has placed on
you, could you do your job at Olive Garden having
to stay on your feet and walk around most of the
day?

A.  Not now, no, sir.

Q.  Why not?

A.  I’m in too much pain.  That much pain I can’t
do.  I - at home I don’t even do as much as I used
to.

Q.  How long was a typical workday at Olive Garden
for you?

A.  Twelve hours.  

Q.  And out of that twelve hours, how much time
would you be allowed to actually sit down, get off
your feet?

A.  Sometimes never.  Never....Friday and Saturday
you never sat down.

          
A pre-hearing order was filed on July 22, 2011.  The

claimant contended that she was “permanently and totally
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disabled as a result of her admittedly compensable injury. 

The claimant contends that her attorney is entitled to an

appropriate attorney’s fee on all permanent disability

benefits awarded in addition to the 12% impairment rating.”  

The respondents contended that the claimant “has no

wage loss and is not PTD.  She is being paid for a 12% PPD

rating to the body at an incorrect rate of $410 per week. 

This will be corrected to $366.”  

The parties agreed to litigate the following issues:

1.  Permanent total disability and in the
alternative, wage loss.
2.  Attorney’s fee.
3.  Attorney’s fee on all permanent disability.  

A hearing was held on September 8, 2011.  The claimant

testified that she suffered from chronic pain in her low

back and left leg.  The claimant testified that she was

depressed and that a typical day for her was “mostly in the

bed.”    

An administrative law judge filed an opinion on

December 5, 2011.  The administrative law judge found, among

other things, that the claimant proved she was permanently

and totally disabled.    

The respondents appeal to the Full Commission.
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II.  ADJUDICATION

The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability to

earn a livelihood.  Whitlatch v. Southland Land & Dev., 84

Ark. App. 399, 141 S.W.3d 916 (2004).  In considering claims

for permanent partial disability benefits in excess of the

employee’s percentage of permanent physical impairment, the

Commission may take into account, in addition to the

percentage of permanent physical impairment, such factors as

the employee’s age, education, work experience, and other

matters reasonably expected to affect her future earning

capacity.  Ark. Code Ann. §11-9-522(b)(1)(Repl. 2002).

Permanent total disability means inability, because of

compensable injury or occupational disease, to earn any

meaningful wages in the same or other employment.  Ark. Code

Ann. §11-9-519(e)(1)(Repl. 2002).  The burden of proof shall

be on the employee to prove inability to earn any meaningful

wage in the same or other employment.  Ark. Code Ann. §11-9-

519(e)(2)(Repl. 2002).  When deciding any issue, the

Commission shall determine, on the basis of the record as a

whole, whether the party having the burden of proof on the

issue has established it by a preponderance of the evidence. 
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Ark. Code Ann. §11-9-704(c)(4)(Repl. 2002).  Preponderance

of the evidence means the evidence having greater weight or

convincing force.  Metropolitan Nat’l Bank v. La Sher Oil

Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003).

An administrative law judge found in the present

matter, “3.  The claimant has proven by a preponderance of

the evidence that she is permanently and totally disabled.” 

The Full Commission does not affirm this finding.  The

claimant is middle-aged, age 51, with only an eighth-grade

education.  However, the record before the Commission shows

that the claimant is an intelligent lady with a history of a

strong work ethic.  The majority of the claimant’s

employment has been in the restaurant industry, and the

claimant became employed as a server with the respondents in

about 1995.  The parties stipulated that the claimant

sustained a compensable injury on January 17, 2006, on which

date the claimant fell off a ladder and injured her back. 

The claimant returned to work sporadically after that time

because of the effects of her compensable injury.

Dr. Johnson eventually performed surgery on the

claimant’s lumbar spine in November 2009.  The post-

operative diagnosis was L5-S1 disc herniation.  Dr. Johnson
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reported that the claimant could return to restricted work

duties on February 8, 2010, “starting off with half days.” 

The claimant testified, however, that the respondent-

employer would not allow her to work half days.  The parties

stipulated that the claimant reached maximum medical

improvement on November 30, 2010.  Dr. Johnson assigned the

claimant a 12% anatomical impairment rating.  The claimant

was also given significant work restrictions of no lifting

greater than five pounds; no physical labor; infrequent

bending, kneeling, and stooping; no sitting or standing for

more than 30-40 minutes at a time.  

The claimant testified that she returned to work for “a

couple of months,” but “I couldn’t walk.  I couldn’t bend

over.  I couldn’t stoop down.”  The claimant testified that

aspects of her job violated her permanent physical

restrictions.  Such factors included being required to lift

dishes which cumulatively weighed more than five pounds. 

The claimant also testified that she was required to walk

and stand for up to 12 hours at a time.  The claimant

testified that she suffered from chronic pain and that a

typical day was “mostly in the bed.”  
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The Full Commission finds that the claimant sustained

wage-loss disability in the amount of 50%.  Although the

claimant has only an eighth grade education, the claimant is

intelligent and is relatively young at age 51.  The claimant

has a documented history of a stable and productive work

ethic.  The evidence shows that the claimant had a difficult

time performing her duties for the respondents after her

release from surgery, and that many of those work duties

appear to have violated the claimant’s permanent physical

restrictions.  Unfortunately, however, the evidence also

demonstrates that the claimant is no longer motivated to

find any gainful employment within her permanent

restrictions.  The claimant’s lack of interest in re-

entering the job market is an impediment to a full

assessment of her lack of wage-earning ability.  See City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984).  There are no medical opinions which find that the

claimant is permanently totally disabled from any form of

employment.  

Based on our de novo review of the entire record, the

Full Commission reverses the administrative law judge’s

finding that the claimant proved she was permanently and
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totally disabled.  The Full Commission finds that the

claimant proved she sustained wage-loss disability in the

amount of 50% in excess of the claimant’s 12% anatomical

impairment.  The claimant proved that the January 17, 2006

compensable injury was the major cause of her anatomical

impairment and wage-loss disability.  The claimant’s

attorney is entitled to fees for legal services in

accordance with Ark. Code Ann. §11-9-715(Repl. 2002).  For

prevailing in part on appeal to the Full Commission, the

claimant’s attorney is entitled to an additional fee of five

hundred dollars ($500), pursuant to Ark. Code Ann. §11-9-

715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

                                                       
                        PHILIP A. HOOD, Commissioner


