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CLAIM NO. F908863

STEVEN NELSON, EMPLOYEE                        CLAIMANT
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OPINION FILED AUGUST 3, 2012

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE JASON WATSON,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE BETTY HARDY,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed April 16, 2012.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The claimant has proven by a
preponderance of the evidence including
claimant’s testimony, the documentary
evidence and the testimony of Dr. Arnold
that the total knee replacement surgery
was reasonable and necessary for the
treatment of his compensable injury from
February 3, 2009.  Therefore, he is
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entitled to medical services related to
that compensable injury.

2. Having proven that such services are
reasonable and necessary to the
treatment of his compensable injury, the
claimant is entitled to any and all
medical services and treatment related
to the knee replacement surgery.

3. The claimant is also entitled to
temporary total disability benefits from
January 26, 2011 until March 7, 2011. 
The respondents are not entitled to a
set-off for payments to the claimant
during this period that were made from
his vacation and sick time balances
under A.C.A. §11-9-807.  The respondents
are, however, entitled to reimbursement
under A.C.A. §11-9-411(a)(1) for payment
made to cover the claimant’s medical
cost through his group health insurance.

4. Additionally, the claimant’s attorney is
entitled to an appropriate attorney’s
fee based on the above findings.

 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the April 16, 2012,

decision of the Administrative Law Judge, including all
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findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
                                                       
                        PHILIP A. HOOD, Commissioner
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Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the

majority’s finding that the claimant is entitled to

additional medical treatment in the form of total knee

replacement.  My carefully conducted de novo review of

this claim in its entirety reveals that the claimant has

failed to prove by a preponderance of the evidence that

he is entitled to additional medical treatment in the

form of total knee replacement. 

The compensability of the claimant’s knee

injury is not controverted.  On February 3, 2009, the

claimant reportedly twisted his right knee while

checking power lines in icy conditions.  On March 6,

2009, the claimant completed a Form AR-N, wherein he

stated, “While walking the electric lines reinjured

(sic) knee that I had surgery on several years back.”

The medical record reflects that the claimant

was initially seen for this injury by Dr. Chris Arnold

on April 7, 2009.  In his clinic report of that visit,

Dr. Arnold stated:

Steve follows up today. I scoped his
knee in 2003. It did very well. He
had a new injury at work on 2/3/09
during the ice storm. It swelled up
very bad. He has been resting it
secondary to systemic illness. The
knee is feeling better, but he



Nelson - F908863  5

continues to have mechanical signs
and symptoms about his right knee
and he presents today for this.

In deposition taken on August 2, 2011, Dr.

Arnold explained his meaning of the term “mechanical

signs and symptoms” as follows:

Well, there are two types of
symptoms that I see in a knee and
one is mechanical. And that’s
typically swelling, catching,
locking, and it’s from any
mechanical problems. It can be a
meniscus tear. It can be what we
call a loose body. It can be a flap
of articular cartilage. And there’s
arthritic signs and symptoms which
is more of a toothache that’s always
there and they can co-exist and they
can go from a mechanical to an
arthritic. 

Dr. Arnold treated the claimant conservatively

with an injection, quad sets, and anti-inflammatory

medications.  Upon his return visit on July 21, 2009,

Dr. Arnold observed that the corticosteroid injection

had been unsuccessful in alleviating the claimant’s

symptoms.  Dr. Arnold stated that the claimant reported

being “tired of his knee,” and “ready to take the next

step.”  Upon discussing his treatment options with the

claimant, Dr. Arnold reported as follows:

PLAN: He has failed mechanical signs
and symptoms. He has failed therapy,
anti-inflammatories and
corticosteroid injection. I
discussed further options with him
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regarding continued observation
which has failed, corticosteroid
injection - failed, living with it -
refused, further workup (sic) -
declined versus surgical treatment.
He wants to have it scoped. I did
discuss the option of an MRI;
however, I think that after a knee
scope it is going to give a very
inaccurate result and he agrees. He
does understand he has some
arthritis which may ultimately get
replaced; however, right now I think
more of his problems are mechanical
in nature.

Upon listing the risks of surgery, Dr. Arnold

continued:

He understands he may ultimately get
his knee replaced at some point.

The record reveals that the claimant underwent

a right knee arthroscopy on September 28, 2009. 

According to Dr. Arnold, findings from this procedure

included a large medial and lateral meniscus tear; a

chondral flap on the patella; and, Grade III trochlear,

medial, and lateral chondyle.  In deposition, Dr. Arnold

explained that the chondyle is the articular cartilage

that covers the bone, and he added that Grade four is

“when it’s down to bare bone.”  Dr. Arnold testified

that he felt the claimant’s post-operative findings

resulted from his February, 2009, work-related incident,

as opposed to having gradually developed, mainly because

“he had an inciting event.”
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Upon his October 27, 2009, follow-up

appointment, Dr. Arnold indicated that the claimant had

developed significant post-traumatic degenerative

changes.  Again, Dr. Arnold attributed the claimant’s

degenerative changes to his February, 2009, work-related

incident.  Dr. Arnold then stated that Visco

supplementation followed by total knee replacement was

“inevitable.”

Dr. Arnold testified that as of February,

2010, the claimant’s “mechanical” issues had resolved. 

Due to what he described as “post-traumatic”

degenerative issues, however, Dr. Arnold recommended

that they proceed with Visco supplementation.  In his

clinic report dated February 11, 2010, Dr. Arnold again

indicated that total knee replacement was the next

inevitable step after Visco supple mentation.  On that

date, Dr. Arnold assigned the claimant with a 7%

impairment rating to the body as a whole due to his

surgical chondroplasty and meniscectomy.

Thereafter, Dr. Arnold continued to treat the

claimant conservatively with no lasting results.  On

July 15, 2010, Dr. Arnold reported that the claimant had

opted for total knee replacement surgery in order to

resolve his ongoing symptoms.
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On September 2, 2010, the claimant was seen by

Dr. C. Lowry Barnes pursuant to an independent medical

evaluation.  His report of that evaluation reflects

that, while Dr. Barnes agreed that the claimant needed a

total right knee replacement in order to manage his

condition, his opinion as to causation differed from

that of Dr. Arnold’s opinion.  More specifically, Dr.

Barnes opined that the claimant’s right knee arthritis

was resultant from his 2003 injury.  In this regard,

during his deposition of October 6, 2011, Dr. Barnes

testified as follows:

Q. After you had your physical
examination with Mr. Nelson, did you
then review the records that had
been provided to you?

A. I did.

Q. What was your recommendation, or
your conclusion, as far as Mr.
Nelson’s condition and what
treatment might be necessary?

A. It was my impression that he had
arthritis in his right knee, and
that he had progression of arthritic
(sic) since 2003 when he was first
treated by Dr. Arnold, and it is
most likely going to require a knee
replacement at some stage.

Q. Was the progression of arthritis
in the knee something that you would
expect after an individual had the
type of injury and treatment that he
did in 2003?

A. Yes. 
...
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Q. So, Doctor, it’s your opinion
that he would’ve needed the total
knee replacement from the 2003
surgery regardless of anything that
might have happened in 2009?

A. Yes.  

In later testimony, Dr. Barnes agreed that the

development of arthritis is a natural consequence of the

type of surgical procedure the claimant underwent in

2003, which included a right knee arthroplasty with

medial and lateral meniscectomy, chondroplasty of the

patella, and synovectomy.  According to Dr. Barnes, such

a procedure, combined with the claimant’s size (the

record shows that the claimant is 6'1" and weighs over

290 pounds) and the nature of activities in which he

regularly engaged created a “likely progression of

arthritis due to natural history.”  Further, Dr. Barnes

agreed that the degree of degeneration observed in the

claimant’s knee at the time of his 2009 injury was most

likely something that had developed over time.  In

conclusion, while Dr. Barnes agreed that the claimant’s

injury of 2009 might have temporarily exacerbated his

pre-existing arthritic condition, he opined that his

need for total knee replacement was secondary to a

gradual onset of degenerative arthritis resultant from

his 2003 injury .
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In her opinion, which has been adopted by the

majority, the Administrative Law Judge assigned more

weight to the opinion of the claimant’s long-time,

treating physician, Dr. Arnold, over the opinion of Dr.

Barnes, which she stated was a “review of the case done

in preparation for trial.”  As the respondent correctly

asserts, however, Dr. Barnes was not hired to review the

case in preparation for trial.  Rather, Dr. Barnes,

whose credentials include a one-year fellowship in knee

and hip replacement at Harvard, plus nineteen years of

specialty practice in that area, was retained to conduct

an independent medical evaluation in response to Dr.

Arnold’s recommendation that the claimant was ready for

a total knee replacement.  As it is within the

respondent’s rights to retain a physician to conduct an

independent medical evaluation, especially when surgical

treatment has been recommended, I find that Dr. Barnes’s

opinion may not arbitrarily be disregarded.  Further, a

review of Dr. Barnes’s testimony reveals that he took

reasonable measures to ensure that his opinion was

unbiased and uninfluenced by any opinion that might have

been previously rendered by Dr. Arnold.  Therefore,

giving proper consideration to the testimony of both

doctors, I assign more evidentiary weight to the opinion

of Dr. Barnes over that of Dr. Arnold in that, while he
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did not refute that arthroplasty was the appropriate

treatment for the claimant’s knee condition, Dr. Barnes

offered sound, medical reasoning supported by objective

findings as to why this condition resulted from the

claimant’s 2003 injury as opposed to his injury of 2009. 

More specifically, Dr. Barnes’s testimony in this regard

is as follows:

Q. Okay. Dr. Chris Arnold, who was
the treating physician in ‘03 and
‘09, has since given a deposition as
well. And he feels like the major
cause of the need for total knee
replacement was the 2009 incident.
Can you explain and support why the
major cause was the 2003 incident?

A. As I said, when you have partial
menisectomies of the knee, we know
that the natural history of taking
out the menisci is that you develop
arthritis. You’re a big, active
person; you’re doing a lot of
activity; you’re putting loads on
your knee, and you no longer have
the shock absorbing area of your
knee. And so that is - - it’s a
likely progression of arthritis due
to the natural history, and we see
it day in and day out in our
practice.

Given Dr. Arnold’s testimony that, until the

time of his deposition he was unaware of the claimant’s

tree-trimming activities and an incident in 2008 where

the claimant reportedly fell from his own bucket truck,

combined with the fact that he had indicated in as early

as December of 2003 that the claimant’s chondral defect
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was the result of his 2003 injury, I find that it is

more likely than not that the claimant’s arthritic

condition had, as Dr. Barnes opined, been advancing

since his 2003 injury. In support of this conclusion, a

letter dated December 15, 2003, from Jamie Duncan, PA-C

for Dr. Arnold, to Crockett Adjustment, states as

follows:

I spoke to you today concerning
Steven Nelson’s impairment rating.
You were asking for clarification if
the chondral defect seen on
arthroscopic surgery of his right
knee was related to the work injury
or to long-term degenerative
arthritis. It is noted the chondral
defect that occurred in his right
knee is related to traumatic
arthritis from the injury that
occurred on 2/12/03 when he fell. I
believe this chondral defect did
occur when he had the fall which
resulted in some sheering of the
cartilage.

In view of the above, it is evident that the

claimant’s onset of arthritis began no later than his

2003 injury in that Duncan specifically described it as

“acute arthritis” that resulted from his injury. 

However, the claimant now contends that since he was

asymptomatic with regard to his right knee up until the

time of his 2009 injury, proves that his need for

arthroplasty was solely resultant from the 2009

incident.  According to Dr. Barnes, however:
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I tell patients all the time ... you
may go a number of years before you
become symptomatic. Unfortunately,
patients usually reach a threshold,
and they often will go from
essentially no pain to, I can’t live
with this anymore. Fix my knee.  

Dr. Barnes’s above-testimony concerning the

general progression of patients with arthritic knee

conditions is consistent with Dr. Arnold’s July 15,

2010, clinic report wherein he stated that in response

to opting to live with his symptoms, the claimant

refused, and in response to a surgical option, the

claimant responded that “He wants to have it fixed.”  

Also consistent with Dr. Barnes’s opinion is the

statement made by Dr. Arnold in his report dated

November 2, 2010, that, while he thought the arthroscopy

he performed on September 28, 2009, worked to resolve

the claimant’s “mechanical” problems, the claimant’s

“post-traumatic arthrosis was from the 2003 injury.”

Finally, Dr. Barnes credibly testified that

arthritis which leads to total knee replacement is

usually not helped by arthoscopy.  Clearly in this case,

a review of the medical records indicates that while the

claimant’s 2009 arthroscopic procedure worked to resolve

the claimant’s mechanical issues, it failed to alleviate

his progressive degeneration, which was evident on the
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claimant’s February 21, 2003, operative report as Grade

II chondral changes.

In a recent decision, the Commission denied

the claimant additional medical benefits for a partial

knee arthroplasty where it was found that the claimant’s

treating surgeon expressly opined that the claimant’s

knee surgery was related to degenerative arthritis

versus her slip and fall accident.  Thomas v. Concerned

Care for Seniors, Full Commission Opinion filed January

25, 2012 (No. G003853/F606715).  While there were no

medical opinions in that claim to contradict the

treating surgeon’s opinion, the Commission found that

the claimant’s work-related incident was not a factor in

her need for additional surgery.  This, in spite of the

fact that the Commission acknowledged that the claimant

may have experienced an exacerbation of pain secondary

to her fall.

In the present claim, while there are two

medical opinions regarding causation of the degenerative

process that culminated in the claimant’s total knee

replacement, I find that Dr. Barnes’s opinion should be

given more evidentiary weight for precisely the reason

that the Administrative Law Judge opined that it should

be discounted: Dr. Barnes, who is well-qualified to

render such an opinion, did not have a history with the
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claimant prior to reviewing his case. Therefore, his

opinion was completely objective and unbiased.  And,

while I stop short of suggesting that Dr. Arnold’s

opinion was in any way influenced by his long-standing

professional relationship with the claimant, I do find

decisive in this claim the following statement made by

Dr. Barnes in response to Dr. Arnold’s opinion that the

claimant’s arthritic knee condition had progressed more

between the 2009 arthroscopic procedure and the 2011

knee replacement, thereby leading Dr. Arnold to opine

that the claimant’s 2009 injury was the major cause of

his knee replacement:

I think it’s impossible to look at a
knee and decide at the time of
surgery the progression of two
years, whether or not it came  -
where it was in the natural history,
was it a progression from the 2003
injury, was it a progression of the
2009. Once arthritis starts
progressing, you can’t pinpoint why.

Moreover, and more importantly, evidence of

degenerative changes in the claimant’s knee observed

during his arthroscopy of September, 2009, as compared

to operative observations made during his 2003,

arthroscopy, combined with the fact that Dr. Arnold

stated at the claimant’s follow-up appointment on

October 29, 2009, that “Eventually he is going to get
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Viscosupplementation and then eventually a knee

replacement,” lends credibility to Dr. Barnes’s opinion

that “Usually arthritis is not helped by arthroscopy.” 

This also lends credibility to Dr. Barnes’s statement

that “the natural history of taking out the menisci is

that you develop arthritis.”

Based upon the above and foregoing, and giving

more probative weight and value to the opinion of Dr.

Barnes, I find that it is more likely than not that the

claimant’s total knee replacement was the result of the

natural progression of his arthritic process from his

2003 injury.  Therefore, I find that the claimant has

failed to prove by a preponderance of the evidence that

his total knee replacement was necessary due to his 2009

injury.  Because I find that the claimant has failed to

prove that his total knee replacement was attributable

to his 2009 injury, I further find that he has failed to

prove by a preponderance of the evidence that this

procedure was reasonable and necessary for the treatment

of his 2009 injury.  Accordingly, I must respectfully

dissent from the majority’s opinion. 

_______________________________
KAREN H. McKINNEY, Commissioner


