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Decision of Administrative Law Judge: Reversed and Dismissed

OPINION AND ORDER

The respondents appeal the decision of an

Administrative Law Judge finding that claimant is entitled

to additional compensation benefits pursuant to Ark. Code

Ann. §11-9-505.  A carefully conducted de novo review of

this claim in its entirety reveals that the claimant has

failed to prove by a preponderance of the evidence that he

is entitled to additional benefits pursuant to the

provisions set forth in Ark. Code Ann. §11-9-505.  We find

the weight of the credible evidence indicates that the

claimant, who sustained an admittedly compensable injury on



Myatt - G102656 2

February 16, 2011, was discharged from employment with the

respondent employer due to misconduct connected with his

work, and that prior to his discharge the employer had

provided the claimant with light-duty work in order to

accommodate his restrictions.  Therefore, the decision of

the Administrative Law Judge is hereby reversed and the

claim for  additional compensation benefits dismissed.  

At the time of his compensable knee injury, the

claimant worked for the City of Paragould’s (City) street

department.  On February 16, 2011, the claimant suffered a

left knee ACL tear while discharging his work duties for the

City.  The claimant underwent surgery to repair his torn

ligament on April 8, 2011, under the direction of Dr. Ron D.

Schechter.  This surgical procedure was conducted on a

Friday.  The claimant returned to work on light duty the

following Monday.

Aside from the time that the claimant took to

attend physical therapy three times per week prior to his

surgery, the record reflects that the claimant missed one

full day of work due to his compensable injury: the day of

his surgery.  Following his surgery and up until the time of

his discharge from employment, the claimant missed two full

days of work: one due to an unrelated illness, and the other
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day to get married.  The record reveals that the City

provided the claimant with duties within his restrictions at

all relevant times up to the date of his discharge on May 4,

2011.  The record further reveals that the claimant used his

accumulated sick, vacation, and comp time in order to

continue to receive his full salary up until the time of his

termination.

Human Resources Director for the City, Latisha

Baldwin, testified on behalf of the City.  According to Ms.

Baldwin, the claimant was issued a workers’ compensation

check in the amount of $746.00 in error, which she had

instructed the claimant to return upon receipt.  With regard

to this issue, Ms. Baldwin testified as follows:

On th 19th of April, I received a check
-- or a notice of a check being issued
to Tim [the claimant] for wages missed.
I knew that was an error, because I knew
he had only missed the one day other
than his physical therapy. I called Ken
Martin at the Municipal League and told
him that Tim had only missed the one
day, and I had faxed in a copy of the
doctor’s note, but I should have sent in
a supplemental S Form and I did not; so,
the check was issued.

 
Upon explaining that she had been instructed by

Mr. Martin to have the claimant return the check to her upon

receipt, Ms. Baldwin continued her testimony as follows:
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Q. Have you ever done that before?

A. I have. I’ve done it on a couple of
occasions we’ve had checks issued in
error and the employee has brought them
back, we voided them and sent them back
to workers’ comp.

Q. So did you have a conversation on the
19th, then with Mr. Myatt about watching
out for the check?

A. Yes, Tim was working in my office
that day doing some filing for me. Once
I had talked to Ken Martin at the
League, I told Tim that they had issued
him a check for wages but since he had
only missed one day that he was not
entitled to that pay, and that once he
received it, to bring it back to me; so,
we could void it and get it back to
workers’ comp.

After affirming that the claimant would be

eligible for indemnity benefits after the hours he spent in

physical therapy reached the “eight day limit,” Ms. Baldwin

agreed that the claimant failed to bring the check in

question to her after he had received it, even though she

had followed-up with him on the telephone concerning the

same.  Regarding that telephone conversation, Ms. Baldwin

stated that the claimant denied having received the check. 

Therefore, Mrs. Baldwin confirmed with the claimant that the

mailing address on file for him was correct, and she

instructed him to “be looking out for [the check],” which he



Myatt - G102656    5

assured her he would do.  She then telephoned Mr. Martin to

update him on the status of the check, to which Mr. Martin

responded that he would issue a stop-payment on that

instrument.  Subsequently, Mr. Martin telephoned Ms. Baldwin

to inform her that he could not stop payment on the check

because it had already been cashed.  Following her

conversation with Mr. Martin, Ms. Baldwin stated that she

again telephoned the claimant, who again denied having

received the check. 

Upon confirming that the check bore the claimant’s

endorsement, Ms. Baldwin called a meeting with the claimant

and his supervisor, Lenny Edgar.  (Mr. Edgar did not appear

at the hearing before the Commission to give testimony.) 

Subsequent to this meeting, which was held on May 3, 2011,

at the Paragould Public Parks Department, Ms. Baldwin

presented the issue to the City Mayor along with a letter of

appeal that she had instructed the claimant to write on his

behalf.  The claimant was placed on suspension pending the

Mayor’s review, then ultimately terminated on May 4, 2011,

pursuant to the Mayor’s final decision.

The claimant testified that on the date of his

wedding, April 22, 2011, he attended physical therapy in the

morning and then stopped back by his house in order to check
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on last minute details with regard to his wedding ceremony. 

According to the claimant, it was at that time that his

fiancé handed him the check in question.  Without looking at

the front of the check, the claimant stated that he endorsed

and cashed it.  More specifically, the claimant stated:

She just handed it to me. I didn’t even
pay mind to it. I thought it was dealing
with my child support, because we went
for a back child support payment from
where I sent in too much. I just thought
it was dealing with it; so, I went and
cashed it, not even looking at it, I
mean. 

The claimant testified, and Ms. Baldwin confirmed,

that the claimant offered on the 3rd of May to pay the money

back.  The claimant stated that Ms. Baldwin and Mr. Edgar

came to his home on May 4, 2011, to inform him of his

termination.  The claimant’s testimony is consistent with

Ms. Baldwin’s in that he used his accumulated sick, leave,

and comp time in order to be paid his full salary up to the

point of his termination.  The claimant’s testimony is also

consistent with Ms. Baldwin’s testimony in that she had

spoken to him prior to May 3, 2011, regarding the check, and

had instructed him to return it upon receipt.  The claimant

admitted that he has spent the money from the check.

Arkansas Code Annotated §11-9-505(a)(1) states:
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Any employer who without reasonable
cause refuses to return an employee
who is injured in the course of
employment to work, where suitable
employment is available within the
employee’s physical and mental
limitations, upon order of the
Workers’ Compensation Commission,
and in addition to other benefits,
shall be liable to pay the employee
the difference between benefits
received and the average weekly
wages lost during the period of the
refusal, for a period not exceeding
one (1) year.

In interpreting the above statute, the court

has stated that before §11-9-505(a) applies, several

requirements must be met. The employee must prove by a

preponderance of the evidence that he sustained a

compensable injury; that suitable employment which is

within his physical and mental limitations is available

with the employer; that the employer has refused to

return him to work; and, that the employer’s refusal to

return him to work is without reasonable cause.  Torrey

v. City of Fort Smith, 55 Ark. 226, 934 S.W.2d 237

(1996).

In a case with facts similar to the present

claim, the court found that the Commission did not err

in finding that an employer did not violate the

provisions of Ark. Code Ann. §11-9-505 by terminating
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an employee who had sustained a work-related injury and

who had been returned to her previous employment on

light-duty restrictions.  Roark v. Pocahontas, 95 Ark.

176, 235 S.W.3d 527 (2006).  In so finding, the court

rejected the claimant’s argument that merely allowing

her to return to work briefly before terminating her

did not relieve the employer from its obligations

pursuant to Ark. Code Ann. §11-9-505. Id.  The claimant

in Roark, supra, premised her argument primarily on two

previous decisions: Allen v. Int’l Paper, 89 Ark. App.

266, 202 S.W.3d 13 (2005), and Clayton Kidd Logging Co.

v. McGee, 77  Ark. App. 226, 72 S.W.3d 557 (2002).

In Allen, supra, the court found that the

Commission erred in denying the claimant benefits under

the provisions of Ark. Code Ann. §11-9-505.  The

claimant had sustained a work-related injury and, due

to an oversight by the employer, had been allowed to

work on light-duty restrictions for three months past

the company’s 90 day limit on restricted duty.  When

the error was realized, the employer told the claimant

that he could no longer work light-duty and refused to

return him to work until he was fully released by his

physician.  In reversing and remanding the case to the



Myatt - G102656    9

Commission, the court stated:

In accepting the appellee’s self-
imposed policy, the Commission, in
effect, allowed an employer to
nullify the stated legislative
purpose of returning an employee to
work. ... We are convinced that the
legislative intent and language of
the statute does not allow an
employer to implement a ninety-day,
light-duty policy to circumvent its
obligations designed to extend for
a year. Allen, supra. 

In Clayton, supra, the court affirmed an

award of additional compensation under Ark. Code Ann.

§11-9-505, holding that the evidence supported the

Commission’s finding that the employer had in effect

refused to return to the employee to work by

terminating him several days after he returned to work. 

In Clayton, however, the employer gave the employee no

specific reason for his termination; stating only that

“they didn’t need him any longer.” Id.

 In Roark, supra, the employer did not refuse

to return the claimant to work; she was provided with

light-duty within her restrictions.  Further, the court

found that by not clearing her days off with her new

supervisor when she returned to light-duty work and

taking a day off without permission and not calling in
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to work caused her job to be terminated.  Therefore, it

was Roark’s actions by having violated the company’s no

call/no show rule that allowed for her immediate

termination.  Moreover, the court stated that even if

the employer had refused to return Roark to work, such

a refusal would not have been without reasonable cause. 

Id.

Finally, with regard to Roark’s alternative

argument that she was entitled to temporary total

disability benefits because her employer failed to

provide her with light-duty work, the court found that

this argument failed for the same reasons that her

section 11-9-505 argument failed.  Regarding this

issue, the court stated:

But for her own actions, Roark
would have been provided continuing
light-duty work. However, she
violated a provision of the
attendance policy that provided for
immediate termination upon the
first offense, and the employer
terminated her for that reason.
Roark cites no authority for the
proposition that an employer is
required to provide light-duty work
for an injured employee who has
violated a rule or policy of an
employer that provides for
immediate termination. Roark, supra. 

In the present claim, the claimant appears to
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argue that the employer’s conduct in inadvertently

allowing the issuance of a check to which he was not

entitled, then terminating him for a serious violation

of company policy when he cashed that check instead of

returning it as instructed, amounts to some type of

misconduct on the employer’s part - not his.  Thus, the

claimant, in effect, attempts to shift the focus from

his own misconduct to that of the employer’s in terms

of a basis for his entitlement to additional

compensation benefits.  The case upon which the

claimant relies in support of his contention is Tyson

Poultry, Inc. v. Narvaiz, 2012 Ark. 118, ___ S.W.__

___, (2012).  In Tyson, however, the court found that

termination for misconduct is not a sufficient basis

for a finding that the employee refused suitable

employment under Ark. Code Ann. §11-9-526. Id.  Thus,

Tyson is distinguishable from the present claim in that

this claimant relied on a different provision of our

workers’ compensation law in bringing his claim for

benefits.

Here, the employer returned the claimant to

light-duty following the surgery that resulted from his

compensable injury. Thereafter, the claimant was
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suspended and ultimately terminated for having violated

company policy regarding dishonesty after he cashed a

check that was clearly sent to him in error, and

concerning which he had been put on notice at least

twice prior to him having cashed it.  And, while the

claimant seems to suggest that it was somehow the

employer’s fault that he admittedly failed to look at

the check before he cashed it, even though cashing the

check required, at the very least, that he remove it

from the envelope, turn it over, and endorse it, this

does not negate the fact that the claimant knew that a

check had been erroneously issued to him, nor does it

diminish the fact that he assured Ms. Baldwin that he

would be “looking out” for it.  Moreover, even though

the claimant asserts that he was distracted due to the

day’s activities from making closer examination of the

check before cashing it, and notwithstanding his

testimony that he assumed the check to be issued

pursuant to an unrelated, child support matter, this

still does not explain why, knowing that he would be

receiving a check which had been issued in error, the

claimant did not wait until he had time to inspect the

check - especially one for such a significant amount of
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money - prior to cashing and spending it, especially in

light of his assurances to Ms. Baldwin that he would

return it upon receipt. 

Finally, Ms. Baldwin agreed that the claimant

had historically been a relatively good employee.  In

addition, Ms. Baldwin agreed that upon confirming that

he had cashed the check and that his job was in

jeopardy, the claimant offered to pay the money back. 

Regardless of the claimant’s past job performance or

his eagerness to right his wrong, however, it was the

claimant’s actions in this instance by violating the

City’s policy pertaining to honesty that allowed for

his termination.  In short, “but for his own actions,

the claimant would have been provided continuing light-

duty work” with the City.  

Based upon the above and foregoing, the

claimant has failed to prove by a preponderance of the

evidence that he is entitled to additional benefits

under the provisions of Ark. Code Ann. §11-9-505.

Furthermore, with regard to any argument by the

claimant that he is entitled to temporary total

disability benefits because his employer failed to

provide him with light-duty work, this argument fails
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for the same reasons that his section 11-9-505 argument

fails.  Therefore, the decision of the Administrative

Law Judge is hereby reversed and all benefits awarded

based upon said decision hereby denied.

IT IS SO ORDERED.

                               
                    A. WATSON BELL, Chairman

                               
          KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion. After a de novo review of the record, I find

that the respondent-employer refused to return the

employee to work without reasonable cause and the

claimant is entitled to benefits under Ark. Code Ann.

§11-9-505(a)(1).

In order to be entitled to benefits pursuant

to Ark. Code Ann. §11-9-505(a)(1), the employee must

establish 1) that he sustained a compensable injury; 2)

that suitable employment within his physical and mental
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limitations was available with the employer; 3) that

the employer refused to return the employee to work;

and 4) that the employer’s refusal to return the

employee to work was without reasonable cause.  Torrey

v. City of Fort Smith, 55 Ark. App. 226, 934 S.W.2d 237

(1996).

As noted above, the compensability of the

claimant’s February 16, 2011 left knee injury is not

disputed.  The claimant received medical treatment in

connection with the compensable left knee injury, with

included physical therapy, medication, and restrictions

on his employment activities.  The claimant ultimately

underwent ACL reconstruction surgery on the left knee

on April 8, 2011.  The respondent provided the claimant

with light duty in accordance with his medical

restrictions in connection with the compensable

February 16, 2011 left knee injury through May 3, 2011.

The evidence shows that the claimant had been

employed by the respondent since April 21, 2003.  By

all accounts, the claimant was deemed a good employee

through the time of his February 16, 2011 compensable

injury.  Further, following the occurrence of the

February 16, 2011 compensable injury, the claimant’s
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accrued sick time, vacation time, and compensatory time

was utilized, while the claimant was off work receiving

treatment in connection with his compensable injury. 

Using his compensatory time allowed the claimant to

continue receiving his regular wages.

The claimant was admitted to the hospital to

undergo ACL reconstruction surgery on Friday, April 8,

2011. He returned to work on Monday, April 11, 2011. 

As such, he was not entitled to temporary total

disability benefits.  However, the respondent learned

on or about April 18, 2011, that a check had been

issued to the claimant in the amount of $746.00 by its

workers’ compensation administrator.  Ms. Latisha

Baldwin informed the claimant that a check had been

issued in connection with his workers’ compensation

injury and that, when he received it, he should turn it

in to the City.   However, there is no evidence in the

record that the claimant was told of the amount of the

check or provided a description of the pending check.  

On Friday, April 22, 2011, the claimant did

not work.  The claimant attended physical therapy in

the morning and later went to see if he could be of

assistance to his fiancé.  The claimant’s wedding was
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scheduled for Friday, April 22, 2011.  The claimant was

provided an envelope by his fiancé when he went by the

residence.  The claimant did not have a bank account. 

The credible testimony of the claimant reflects that he

did not pay attention to the check contained in the

envelope; that he assumed the check was the

reimbursement of overpayment of child support payments;

and that he cashed the check at the Dodge Store, the

business where he regularly cashed his payroll check.

The claimant had never received an indemnity

check in connection with his February 16, 2011

compensable injury.  The $746.00 check, while drawn on

the account of the Municipal League Workers’

Compensation Trust at the Bank of the Ozarks, does not

recite the purpose of the check - temporary total,

temporary partial, permanent partial or medical

reimbursement.  Additionally, the check reflects that

it was paid to the order of “Timothy W. Myatt”.  As

previously noted, the claimant cashed the check at the

business where he regularly cashed his payroll check.

The check that the claimant endorsed and

cashed at the Dodge Store was not similar on its face

to that of his regular payroll check that he received
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from the City.  The claimant was anticipating a

reimbursement of overpayment of child support payments. 

When again questioned by Ms. Baldwin on April 29, 2011,

regarding receipt of the check, the claimant responded

that he had not received it.  The evidence does not

reflect that the claimant was told the amount of the

check or provided any description of the check.  When

the claimant was provided a copy of the check, he

acknowledged that it was his signature and that he had

cashed the check.  The claimant provided a credible

explanation of the misunderstanding and offered to

repay the money.

There is no evidence that the claimant

deliberately violated any policy of the respondent

regarding honesty in his transaction regarding the

check, nor is there evidence of conversion of public

property.  The instrument involved was a check which,

when negotiated, was readily available and easily

traceable.

The respondent has offered no written

policies regarding the disposition of employment of

employees accused of dishonesty.  The greater weight of

the evidence does not reflect that the claimant was
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dishonest in his dealing with the $746.00 check.  The

claimant was not criminally accused of or charged with

conversion of public property.  The claimant was placed

on suspension at the conclusion of the May 3, 2011

meeting with the Human Resources Director.  The

claimant’s employment was terminated on May 4, 2011 by

the Mayor.  The claimant’s employment was terminated

for a purported violation of the respondent-employer’s

policy regarding dishonesty.  I find that the

claimant’s conduct does not rise to the level of

intentional or deliberate violation, a willful or

wanton disregard, or carelessness or negligence of such

degree or recurrence as to manifest wrongful intent or

evil design.  See West v. Director, 94 Ark. App. 381,

129 S.W.3d 298 (2006); Nibsco v. Metcalf, 1 Ark. App.

114, 613 S.W.2d 612 (1981).

At the time of the May 4, 2011 termination of

his employment, the claimant was within his healing

period and performing restricted duties in connection

with his February 16, 2011 compensable left knee

injury.  It is undisputed that respondent-employer had

work available for the claimant within his physical

restrictions from the compensable injury.  As I find



Myatt - G102656    20

that the respondent’s termination of the claimant was

not reasonable, I find that the claimant has sustained

his burden of proof by a preponderance of the evidence

that the respondent refused to return him to work

without reasonable cause.  Nestle, USA, Inc. v. Drone,

2009 Ark. App. 311.

The claimant earned an average weekly wage of

$558.80 during his employment with the respondent.  The

respondent refused to return the claimant to work as of

May 4, 2011, when work was available with the employer. 

The claimant was unable to again secure employment

until August 1, 2011, when he was employed by Allen

Engineering at an hourly rate of $9.25.  This

employment ceased on August 29, 2011.  On September 12,

2011, the claimant secured new employment at an hourly

rate of $10.28.  The claimant also received three (3)

weeks of unemployment compensation benefits following

the termination of his employment by the respondent. 

Pursuant to Ark. Code Ann. §11-9-505(a), the claimant

is entitled to the average weekly wages lost during the

period of respondent’s refusal for a period not

exceeding one (1) year.

For the aforementioned reasons, I must
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respectfully dissent.

                               
PHILIP A. HOOD, Commissioner


