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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed August 31, 2011.  The administrative law judge

found that the claimant proved he sustained a compensable

injury.  After reviewing the entire record de novo, the Full

Commission reverses the administrative law judge’s opinion. 

The Full Commission finds that the claimant did not prove he

sustained a compensable injury.  
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I.  HISTORY

Randy Glen Moser, age 47, testified that he began

working for the respondent-employer in 1983.  Mr. Moser

agreed on cross-examination that he suffered from chronic

neck pain.  According to the record, Dr. Wayne Lai

corresponded with Dr. Ronald J. Bates in September 2007:

“Thank you for referring your patient, Randy Moser, for

neurological consultation of bilateral upper extremity

numbness....This is a 43-year-old man with a history of

upper back pain after an accident presenting with symptoms

of bilaterally upper extremity numbness and pain for the

last two months....Patient stated that about ten years ago

he had an accident involving a motor vehicle and since then

has suffered from chronic cervical pain for the last ten

years....I have performed EMG study on him in the office

today, which revealed electrodiagnostic evidence of

bilateral moderate to severe carpal tunnel syndrome without

active denervation....Given his history of neck trauma I

would also like to get a baseline MRI of his cervical spine

as well.”  

Dr. Lai’s diagnosis in September 2007 was Carpal Tunnel

Syndrome and Neuralgia, Neuritis, and Radiculitis,
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unspecified.  An MRI of the claimant’s cervical spine was

performed in September 2007, with the following findings:

The patient has no evidence of bone marrow edema. 
There are endplate degenerative changes seen at
C5-6 and C6-7.  A posterior osteophyte is seen at
the C5-6 and C6-7 levels as well as subligamentous
disk bulges at each level.  The disk bulge at the
C5-6 level, just to the right of midline, and
causes no evidence of nerve root compression,
however, the spinal cord is displaced posteriorly
at this level, to the right of midline.  The C6-7
level demonstrates a centralized disk bulge which
effaces the CSF anterior to the spinal cord
without evidence of spinal cord compression.  
IMPRESSION:
1.  Right-sided C5-6 disk bulge with a posterior
osteophyte, the combination of which is causing
displacement of the spinal cord, slightly
posteriorly and to the left. 
2.  Posterior osteophyte with a subligamentous
disk bulge at the C6-7 level.  This is central and
causes mild flattening of the anterior contour of
the spinal cord.

  
The parties stipulated that the employment relationship

existed on or about April 6, 2009 and at all relevant times. 

The claimant testified on direct examination:

Q.  Tell the judge what happened on this date of
April the 6th of ‘09?

A.  It was around 2:00, 2:30, I was operating a
loader down in the quarry, loading the trucks and
sending them to the crusher....I loaded about all
day long and I went in to get a bucket and when I
did, I hit the ledge and it stopped me dead still
and it throwed me forward and jerked my neck and -
And it stopped me dead still.
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Q.  And then what happened - what - what problems,
symptoms were you having after - right after this
happened?

A.  It - I was burning in my neck.  It was
hurting.

  
The claimant testified that the respondents sent him to

treat with the company physician, Dr. Bob Slaughter.  The

claimant testified that Dr. Slaughter treated him with an

injection and medication.  The claimant testified that he

was off work for three weeks.  The record indicates that Dr.

Slaughter signed a slip on May 7, 2009 indicating that the

claimant could return to work on May 8, 2009, “off loader if

possible.”  The diagnosis was “neck pain resolved.”

The claimant testified that Dr. Slaughter referred him

to Dr. Shazia Siddiqui.  Dr. Siddiqui examined the claimant

on June 23, 2009:

Neck pain started after an injury at work, where
he hit his head on a ledge.  He does have a
history of occasional low back pain and CTS....
The cervical spine is supple.  Palpation of the
cervical facets reveals tenderness bilateral c3 -
c7....
Palpable trigger points are noted in the muscles
of the head and neck, specifically bilateral
trapezius.

Dr. Siddiqui assessed Chronic Pain Syndrome, and she

performed a cervical medial branch block on July 1, 2009. 

Dr. Siddiqui’s assessment on August 12, 2009 was Cervical
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Spondylosis.  Dr. Siddiqui performed a cervical medial

branch block on August 12, 2009.  The claimant followed up

with Dr. Siddiqui on August 31, 2009: “Pain has remained

unchanged since last visit.  The patient complains of pain

in the neck....Palpation of the cervical facets reveals

tenderness bilateral c3 - c7....Palpable trigger points are

noted in the muscles of the head and neck, specifically

bilateral trapezius....The patient has failed conservative

treatment (including drug therapy, activity modifications,

and/or physical therapy as noted above) and wishes to

proceed with a cervical epidural steroid injection in

efforts to avoid surgical intervention.”  

Dr. Siddiqui performed a cervical epidural steroid

injection on September 16, 2009.  Dr. Siddiqui noted on

September 16, 2009, “Palpation of the cervical facets

reveals tenderness bilateral c3 - c7....Palpable trigger

points are noted in the muscles of the head and neck,

specifically bilateral trapezius.”  Dr. Siddiqui assessed

“Cervical Disk Displacement.”  The claimant followed up with

Dr. Siddiqui on October 7, 2009: “Palpation of the cervical

facets reveals tenderness bilateral c3 - c7....Palpable

trigger points are noted in the muscles of the head and
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neck, specifically bilateral trapezius.”  Dr. Siddiqui

assessed “Cervical Disc Displacement” and performed a

cervical epidural steroid injection on October 7, 2009.    

The claimant sought emergency treatment on October 10,

2009:

Driver’s side of car swiped last night by an 18-
wheeler.  Pt states his car was knocked to the
side.  Woke up this a.m. with a stiff sore neck. 
States he has been having some chronic neck
problems and got a steroid shot from Dr. Siddiqui
for the same several days ago....

Cervical spine nontender, Neck pain with movement,
Limited range of motion.  Tenderness present,
laterally, in paraspinous muscles....

Interpretation of the C-Spine x-ray shows, c-spine
negative, no fracture, no subluxation, no soft
tissue swelling, no foreign body, however,
Degenerative joint disease present....

The emergency record diagnosis was “PRIMARY: motor

vehicle accident, ADDITIONAL: Neck pain.”  The impression

from a cervical spine x-ray on October 10, 2009 was

“Degenerative changes at the C5-C6 and C6-C7 level with no

fracture identified.”  The claimant’s testimony on cross-

examination indicated that he did not sustain an acute

injury as a result of the October 10, 2009 motor vehicle

accident.        
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A pre-hearing order was filed on May 16, 2011.  The

claimant contended that he sustained compensable injuries to

his cervical and lumbar spine as a result of performing

employment services for the respondents.  The claimant

contended that he was entitled to reasonably necessary

medical treatment, including pain management by Dr.

Siddiqui.  The claimant contended that he “was able to work

a 40-hour week prior to the incident on April 6, 2009, which

occurred as the claimant was operating a loader.  The floor

was not level and he hit a ledge with the bucket.  It made

the loader stop completely, hurting his neck and back.”  

The respondents contended that the claimant “was not

injured at work on April 6, 2009.  He has no objective

medical findings.  Any condition that he has is not work-

related.  It is unknown exactly what parts of the body are

injured.  He is working and has been working since April 6,

2009.”  

The parties agreed to litigate the following issues:

1.  Constitutional issues.
2.  Compensability of the injuries to the
claimant’s cervical and lumbar spine.
3.  Entitlement to reasonably necessary medical
treatment, which includes pain management by Dr.
Siddiqui.  
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A hearing was held on July 28, 2011.  At that time, the

claimant withdrew his contention that he had sustained a

compensable injury to his back.  The colloquy with the

administrative law judge and counsel indicated that the

respondents directed the claimant to treat with Dr.

Slaughter and Dr. Siddiqui until the respondents

controverted the claim on or about January 8, 2010.  At the

administrative law judge’s prompting, the respondents agreed

to stipulate that they would be responsible for the

claimant’s medical treatment until January 8, 2010.

The administrative law judge filed an opinion on August

31, 2011.  The administrative law judge found, in pertinent

part, “7.  The respondent agree (sic) to pay all medical

expenses sought by the claimant at its directive through

January 8, 2010.”  The respondents do not appeal that

finding.  The administrative law judge found that the

claimant proved he sustained a compensable neck injury.  The

respondents appeal the finding of compensability to the Full

Commission.  

II.  ADJUDICATION

Act 796 of 1993, as codified at Ark. Code Ann. §11-9-

102(4)(Repl. 2002) provides:
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(A) “Compensable injury” means:
(i) An accidental injury causing internal or
external physical harm to the body ...
arising out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by time and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(4)(D)(Repl. 2002).  “Objective findings” are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

2002).  

The claimant must prove by a preponderance of the

evidence that he sustained a compensable injury.  Ark. Code

Ann. §11-9-102(4)(E)(i)(Repl. 2002).  Preponderance of the

evidence means the evidence having greater weight or

convincing force.  Metropolitan Nat’l Bank v. La Sher Oil

Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003).      

An administrative law judge found in the present

matter, “10.  The claimant proved by a preponderance of the

evidence that he suffered a compensable neck injury during

the April 6, 2009, work-related incident.”  The Full

Commission reverses the administrative law judge’s finding

that the claimant proved he sustained a compensable injury. 
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We find that the claimant did not establish a compensable

injury by medical evidence supported by objective findings.  

The record indicates that the claimant has suffered

from chronic neck pain since at least 1997.  An MRI of the

claimant’s cervical spine in 2007 showed disc bulging at two

levels.  The parties stipulated that an employment

relationship existed on April 6, 2009.  The claimant

testified that a loader he was driving on that date hit a

ledge and suddenly stopped, causing the claimant’s neck to

“jerk.”  Dr. Slaughter thereafter treated the claimant and

reported on May 7, 2009 that the claimant’s neck pain had

resolved.  Dr. Siddiqui began treating the claimant on June

23, 2009 and noted in part, “Palpation of the cervical

facets reveals tenderness bilateral c3- c7....Palpable

trigger points are noted in the muscles of the head and

neck, specifically bilateral trapezius.”  Dr. Siddiqui’s

reports described identical findings of tenderness and

trigger points in the claimant’s cervical spine during

follow-up visits on August 31, 2009, September 16, 2009, and

October 7, 2009.    

The Full Commission first notes that “tenderness” is

not an objective medical finding.  See Southern
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Hospitalities v. Britain, 54 Ark. App. 318, 925 S.W.2d 81

(1996); Rodriguez v. M. McDaniel Co., Inc., 98 Ark. App.

138, 252 S.W.3d 146 (2007).  The claimant nevertheless

argues that Dr. Siddiqui’s reports of “trigger points” are

objective medical findings establishing a compensable

injury.  The claimant cites High Capacity Prods. v. Moore,

61 Ark. App. 1, 962 S.W.2d 831 (1998), a case where the

Court of Appeals affirmed the Commission’s finding that the

claimant sustained a compensable injury.  Objective

measurable findings noted by the Court in High Capacity

Prods. included documented muscle spasms with “large

palpable triggers.”  The Court in High Capacity Prods.

therefore affirmed the Commission’s finding that the

claimant sustained a compensable injury.  In the present

matter, there were no reports of muscle spasms after the

alleged specific incident of April 6, 2009.  The evidence in

the present matter does not demonstrate that Dr. Siddiqui’s

reports of tenderness and “palpable trigger points” in the

claimant’s cervical spine can be construed as a compensable

injury established by medical evidence, supported by

objective findings not within the claimant’s voluntary

control.
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Based on our de novo review of the entire record,

therefore, the Full Commission finds that the claimant did

not prove he sustained a compensable injury on April 6,

2009.  The Full Commission finds that the claimant did not

prove by a preponderance of the evidence that he sustained a

compensable injury established by medical evidence supported

by objective findings not within the claimant’s voluntary

control.  We therefore reverse the administrative law

judge’s finding that the claimant proved he sustained a

compensable injury.  The respondents are not liable for any

additional medical treatment provided to the claimant after

January 8, 2010.  This claim is otherwise denied and

dismissed.

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion. A compensable injury must be established by medical
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evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(4)(D). “Objective findings” are those findings

which cannot come under the voluntary control of the

patient.  Ark. Code Ann. §11-9-102(16)(a)(i).  I find that

trigger points palpated and noted by the treating physician

are not within the voluntary control of the patient.  The

majority appears to read the case of High Capacity Prods. v.

Moore, 61 Ark. App. 1, 962 S.W. 2d 831 (1998) as requiring a

trigger point to be accompanied by a muscle spasm, which is

inarguably, an objective finding.  I find that Moore,

although in that case trigger points were accompanied by

muscle spasms, does not require that a trigger point be

accompanied by a muscle spasm.  A trigger point, felt by the

treating physician, is an objective finding.  It is not

within the voluntary control of the patient.

          For the aforementioned reasons, I must

respectfully dissent.

    _______________________________
                        PHILIP A. HOOD, Commissioner


